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related  expenses  can  be  added  to  the  Schedule  amount  if  they  are  reasonable  and  necessary  in 
light  of  the  needs  of  the  children  and  the  means  of  the  parents: 

•  net  child  care  expenses  for  children  who  are  not  in  full-time  school,  or  for  whom 
extraordinary  arrangements  are  required;  [note:  the  circumstances  in  which  a  child 
care  expense  will  be  allowed  were  modified  in  the  final  version  of  the  Guidelines] 

•  medical  and  health-related  expenses  over  $200  per  year  per  child  that  are  not  covered 
by  provincial  or  territorial  health  insurance  plans;  [note:  this  was  changed  in  the  final 
version  of  the  Guidelines  to  $100  per  year  per  child] 

•  educational  expenses  for  primary,  secondary  or  post-secondary  education,  or  for  an 
educational  program  that  meets  a  child’s  particular  needs;  and 

•  extraordinary  expenses  for  extracurricular  activities  that  allow  a  child  to  pursue  a 
special  interest  or  talent,  or  attend  a  specialized  program. 

When  appropriate,  the  support-paying  parent’s  contribution  to  these  special  expenses  will  be 
added  to  the  Schedule  amount. 

Undue  Hardship 

A  court  will  be  able  to  award  more  or  less  than  the  Schedule  amount  plus  allowable  special 
expenses  if  this  total  amount  causes  “undue  hardship”  to  either  parent  or  to  the  child.  The  party 
pleading  undue  hardship  will  usually  have  to  show  that  he  or  she  has  a  lower  standard  of  living 
than  the  other  party.  The  situations  which  might  justify  a  finding  of  undue  hardship  are  not 
limited,  but  could  include: 

•  an  unusually  high  level  of  debt,  reasonably  incurred  to  support  the  family  or  earn  a 
living; 

•  significant  access  expenses,  such  as  travel  or  accommodation  costs;  and 

•  obligations  for  the  support  of  other  children,  or  spousal  support  obligations. 

To  help  ensure  consistency,  the  court  will  be  required  to  give  written  reasons  for  ordering  child 
support  that  is  more  or  less  than  the  amount  set  out  in  the  Guidelines. 

Adjustments  for  Special  Custody  Arrangements 

The  Guidelines  will  provide  a  method  for  adjusting  the  support  amount  in  cases  of  split  custody 
(when  each  parent  has  custody  of  one  or  more  children  of  the  marriage)  and  shared  custody  ... 


NOTE:  FEDERAL  AND  PROVINCIAL  GUIDELINES 

The  child  support  reforms  in  1997  involved  some  amendments  to  the  Divorce  Act  itself 
to  create  the  framework  for  the  assessment  of  child  support  by  way  of  child  support 
guidelines.  See  in  particular  ss.  2(1)  (definition  of  “applicable  guidelines”);  2(5),  15.1, 
17(4),  1 7(6. 1  )-(6.5),  26.1,  and  28.  The  guidelines  themselves  were  enacted  in  the  form 
of  regulations  pursuant  to  the  Divorce  Act ,  entitled  the  Federal  Child  Support  Guidelines. 
The  federal  CSG  came  into  effect  on  May  1,  1997.  Minor  amendments  to  the  guidelines 
were  made  in  1997,  1999,  2000  and  2001.  These  amendments  were  either  of  a 
“technical”  nature,  or  for  the  purpose  of  clarifying  ambiguous  language. 

Almost  all  of  the  provinces  have  enacted  child  support  guidelines  that  mirror  the  federal 
guidelines.  The  Ontario  Child  Support  Guidelines  came  into  effect  December  1,  1997. 
(In  some  cases,  such  as  Ontario,  the  provincial  guidelines  are  identical  to  the  federal 
guidelines;  in  other  cases,  such  as  Manitoba,  slight  modifications  have  been 
introduced.)  The  provincial  guidelines  are  applicable  to  determinations  of  child  support 
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under  provincial  legislation,  and  cover  cases  where  married  parents  have  separated,  but 
are  not  divorcing,  and  all  cases  where  the  parents  are  unmarried.  Some  of  the 
provinces,  such  as  Manitoba,  have  also  had  their  guidelines  designated  as  the 
applicable  guidelines  under  s.  2(5)  of  the  Divorce  Act ,  with  the  result  that  they  are  the 
applicable  to  determinations  of  child  support  under  the  Divorce  Act  where  both  parents 
are  resident  in  the  province.  Section  2(5)  allows  provincial  guidelines  to  be  designated 
by  the  Governor  in  Council  as  the  “applicable  guidelines”  under  the  Divorce  Act. 

Quebec  has  created  its  own  set  of  child  support  guidelines  that  differ  substantially  from 
the  federal  guidelines.  The  Quebec  guidelines  are  applicable  not  only  to  determinations 
of  child  support  under  provincial  legislation  but  also,  by  virtue  of  a  designation  under  s. 
2(5)  of  the  Divorce  Act ,  to  determinations  of  child  support  under  the  Divorce  Act  where 
both  parents  are  resident  in  the  Quebec. 

The  legislation  implementing  the  Federal  Child  Support  Guidelines  required  the  Minister 
of  Justice  to  review  the  operation  of  the  guidelines  and  present  a  report  of  the  review  to 
Parliament  within  five  years  of  the  coming  into  force  of  the  guidelines  (see  s.  28  of  the 
Divorce  Act).  The  government’s  report,  entitled  Children  Come  First:  A  Report  to 
Parliament  Reviewing  the  Provisions  and  Operation  of  the  Federal  Child  Support 
Guidelines,  which  was  released  in  May  of  2002,  concluded  that  the  Guidelines  had  been 
a  solid  success: 

The  Government  of  Canada  took  a  huge  step  in  reforming  the  child  support  system  when 
it  implemented  the  Child  Support  Initiative.  The  Initiative  has  been  a  solid  success.  Fair, 
consistent  and  predictable  amounts  of  support  for  children  whose  parents  are  separated  or 
divorced  have  been  established  across  the  country,  and  every  effort  is  being  made  to 
ensure  children  receive  that  support  in  full  and  on  time. 

The  Guidelines  have  helped  reduce  conflict  and  tension  between  parents  by  making  the 
calculation  of  child  support  more  objective,  and  by  improving  the  efficiency  of  the  legal 
process  to  such  an  extent  that  most  parents  are  now  setting  child  support  amounts  without 
going  to  court.  (Vol.  I,  at  v) 

While  some  had  expected  recommendations  for  significant  changes  to  certain  aspects 
of  the  Guidelines,  the  report  rejected  the  need  for  such,  and  proposed  only  a  few 
modest  changes,  notably  to  the  shared  custody  provisions  (s.  9)  and  to  s.  7,  which  deals 
with  special  or  extraordinary  expenses,  with  respect  to  the  treatment  of  “extraordinary 
expenses”  for  extra-curricular  activities. 

There  were  some  significant  changes  to  the  CSG  in  2006.  A  definition  of  “extraordinary 
expenses”  was  added  to  s.  7  and  the  child  support  tables  were  updated  to  take  into 
account  tax  changes  at  both  the  provincial  and  federal  level.  The  new  child  support 
tables  were  effective  as  of  May  1 ,  2006. 

There  were  some  further  minor,  technical  amendments  in  2007  and  2009.  The  child 
support  tables  were  updated  for  a  third  time  in  201 1 .  These  tables,  which  are  the  current 
tables,  became  effective  December  31 ,  2011. 
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The  materials  that  follow  touch  on  some  of  the  main  issues  that  have  arisen  in  the 
application  and  interpretation  of  the  CSG,  including  the  determination  of  income,  s.  7 
(special  and  extraordinary  expenses);  undue  hardship  under  s.  10,  and  shared  custody 
under  s.  9.  For  a  more  detailed  overview  of  the  CSG  see  the  publication  by  the 
Department  of  Justice,  Canada,  The  Federal  Child  Support  Guidelines:  Step-by-Step 
(Dec.  2011)  available  online  at  http://www.justice.qc.ca/enq/rp-pr/fl-lf/child- 
enfant/quide/index.html  and  Julien  Payne  and  Marilyn  Payne,  Child  Support  Guidelines 
in  Canada,  2012  (Toronto:  Irwin  Law,  2012). 

(b)  Determining  Income 

Determining  the  payor's  income  is  a  crucial  step  in  assessing  child  support  under  the 
Guidelines.  The  first  case  below  deals  with  the  common  practice  of  using  the  previous 
year’s  income  (from  the  tax  return)  to  determine  guideline  income.  The  next  two  cases 
deal  with  common  situations:  how  to  deal  with  overtime  that  has  been  worked  in  the 
past,  and  whether  to  impute  income  in  cases  where  a  payor  is  allegedly  under¬ 
employed. 


Lavergne  v.  Lavergne 

2007  ABCA  169,  (2007),  40  R.F.L.  (6th)  239  (Alta.  C.A.) 

THE  COURT  (Martin,  Veit  and  Lee  JJ.A.): 

Introduction 

1  This  appeal  questions  how  child  support  obligations  are  to  be  calculated;  whether  on  the 
payor’s  current  or  past  year’s  income. 

Background  Information 

2  In  the  course  of  their  6-1/2  year  marriage,  the  parties  had  two  children,  now  age  1 1  and  13. 
Shortly  after  they  separated,  the  appellant  father  was  ordered  to  pay  child  support  of  $443  per 
month,  based  on  an  income  of  approximately  $33,000.  He  paid  that  amount  from  September 
1999  until  February  2002,  when  he  increased  his  payments  to  $500  per  month.  In  April  2005,  he 
increased  his  child  support  payment  again,  this  time  to  $612. 

3  These  increases  were  not  made  pursuant  to  a  court  order.  They  were  volunteered  by  the 
appellant  based  on  his  previous  year’s  income.  His  income  increased  significantly  in  the  three 
years  before  this  application  was  heard;  his  income  over  the  relevant  time  frame  was  as  follows: 


2001 

$30,000 

2002 

$43,750 

2003 

$49,500 

2004 

$53,400 

2005 

$68,000 

2006 

$83,000 

4  Before  us,  and  the  court  below,  the  appellant  argued  that  his  child  support  obligations  were 
to  be  based  on  his  previous  year’s  assessed  income,  specifically  line  150  of  his  Income  Tax 
Return,  without  subsequent  adjustment.  To  illustrate,  he  submits  that  although  he  earned  $43,750 
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[49]  The  appellant  has  clearly  failed  to  recognize  his  child  support  obligation.  He  has  done  well 
financially  and  despite  that,  he  has  paid  almost  nothing  for  child  support.  These,  too,  are  relevant 
factors  when  determining  the  quantum  of  income  to  impute. 

[50]  However,  the  trial  judge  imputed  income  on  the  basis  of  part-time  employment,  not  Mr. 
Pauli’s  other  sources  of  income.  Having  decided  that  the  appropriate  basis  upon  which  to  impute 
income  was  part-time  employment,  there  was  an  obligation  upon  the  trial  judge  to  give  some 
indication  of  how  he  arrived  at  the  figure  of  $30,000.  While  significant  deference  must  be  given 
to  trial  judges  in  relation  to  support  orders,  a  consideration  of  Mr.  Pauli’s  prior  earnings  history 
demonstrates  that  the  figure  of  $30,000  is  unreasonable  for  part-time  employment  given  that  he 
seldom  earned  that  much  when  working  full  time. 

[51]  The  trial  judge  had  evidence  of  Mr.  Pauli’s  age,  education,  experience,  skills  and  health.  He 
had,  as  well,  various  newspaper  advertisements  that  Ms.  Drygala  presented  at  trial,  indicating 
that  local  businesses  were  seeking  tool  and  die  makers. 

[52]  It  was  entirely  appropriate,  on  the  record,  to  impute  income  to  the  appellant.  The  evidence 
shows  that  Mr.  Pauli  was  taking  3  courses  per  term.  He  spends  3  hours  of  classroom  time  each 
week  for  each  of  the  3  courses  for  a  total  of  9  hours  of  classroom  time.  After  making  an 
appropriate  allowance  for  study  time  outside  of  class,  it  is  reasonable  to  assume  that  Mr.  Pauli 
could  work  50%  of  a  normal  work  week.  1996  is  the  last  year  in  which  Mr.  Pauli  earned  income 
from  a  job.  He  earned  $33,000  in  1996.  Child  support  shall  be  ordered  based  on  an  imputed 
income  of  $16,500.  ... 

Conclusion 

[61]  The  appeal  is  allowed  in  part.  The  judgment  of  the  trial  judge  shall  be  varied  to  show  that 
$16,500  of  income  shall  be  imputed  to  Mr.  Pauli  annually.  Child  support  for  one  child  based  on 
that  amount  is  $127  per  month. 

Note:  Rogers  v.  Rogers,  2013  ONSC  1997,  30  R.F.L.  (7th)  330 

In  this  case  the  father  lost  his  employment  in  2011  as  a  result  of  incarceration  for  eight 
months  for  repeatedly  driving  while  his  license  was  suspended.  For  that  year  his  income 
was  reduced  from  $74,500  to  $33,000.  He  brought  a  motion  for  a  retroactive  reduction 
in  his  child  support.  The  court  refused  to  grant  the  reduction,  finding  that  the  father  was 
solely  responsible  for  his  reduction  in  income.  Income  was  imputed  at  his  former  level 
and  the  court  accepted  that  to  make  his  child  support  payments  the  father  would  have  to 
draw  from  funds  received  from  the  sale  of  the  matrimonial  home. 

Note:  Koch  v.  Koch,  2012  BCCA  378,  29  R.F.L.  (7th)  199 

In  this  case  the  father  had  remarried  and  had  elected  to  stay  home  to  care  for  the  young 
child  of  his  new  marriage.  His  second  wife  had  a  job  that  required  significant  travel  and 
a  difficult  work  schedule  that  required  one  parent  to  be  at  home.  The  father  had  lost  his 
employment  and  had  decided  in  all  of  the  circumstances  that  it  made  sense  for  him  to 
be  a  stay-at-home  father  for  his  new  wife  to  work.  He  thus  argued  that  he  should  not  at 
present  be  required  to  pay  any  child  support  to  the  two  children  of  his  first  marriage.  The 
BCCA  affirmed  the  decision  of  the  trial  judge  who  had  concluded  that  it  was  appropriate 
to  begin  imputing  income  to  the  father  after  the  usual  period  of  parental  leave. 
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(c)  High  Earners:  Incomes  over  $150,000 

Francis  v.  Baker 

[1999]  3  S.C.R.  250;  50  R.F.L.  (4th)  228 

[1]  BASTARACHE  J.  (Lamer  C.J.,  L’Heureux-Dube,  Gonthier,  Cory,  McLachlin, 
Iacobucci,  Major  and  Binnie  JJ.  concurring):  The  present  case  involves  the  interpretation  of  s.  4 
of  the  Federal  Child  Support  Guidelines  (“the  Guidelines”)  which  applies  in  cases  where  the 
paying  parent  has  an  annual  income  of  more  than  $150,000.  Section  4 (a)  stipulates  that  child 
support  is  to  be  calculated  in  accordance  with  s.  3,  that  is,  the  Guidelines’  Table  amounts  apply. 
Table  amounts  are  included  in  a  schedule  to  the  Guidelines.  They  set  out  predetermined  child 
support  figures  which  have  been  calculated  based  on  the  premise  that  parents  spend  a  fixed 
percentage  of  their  income  on  their  children.  The  applicable  Table  amount  in  any  given  case  is  a 
function  of  the  income  of  the  paying  parent  and  the  number  of  children  the  award  is  to  cover. 
Pursuant  to  s.  4(b)  where  a  court  considers  the  Table  amount  to  be  “inappropriate”,  it  is  to  award 
the  Guidelines  figure  in  respect  of  the  first  $150,000  of  the  paying  parent’s  income,  plus  an 
amount  it  considers  to  be  appropriate  for  the  balance  of  the  paying  parent’s  income,  having 
regard  to  the  condition,  means,  needs  and  other  circumstances  of  the  children  as  well  as  the 
financial  ability  of  each  spouse  to  contribute  to  the  support  of  the  children.  In  all  cases,  other 
sections  of  the  Guidelines,  such  as  the  s.  10  undue  hardship  provisions  and  the  s.  7  special 
expense  provisions,  may  subsequently  permit  deviation  from  applicable  Table  amounts.  The 
issue  raised  in  this  appeal  is  whether  the  trial  judge  abused  her  discretion  in  finding  that  it  was 
not  inappropriate  for  the  appellant,  who  has  an  income  of  $945,538  per  annum,  to  pay  the  Table 
amount  applicable  to  his  income  level. 

I.  Facts 

[2]  The  appellant  (father)  and  the  respondent  (mother)  married  in  1979.  At  that  time,  the 
appellant  was  employed  as  a  lawyer  in  a  large  Toronto  law  firm  while  the  respondent  worked  as 
a  high  school  teacher. 

[3]  The  parties’  first  child,  Lauren,  was  born  in  November  1983.  The  respondent  became 
pregnant  with  their  second  child  within  a  year  of  Lauren’s  birth.  The  parties  planned  for  the 
respondent  to  stay  at  home  for  one  year  following  the  birth  of  their  second  child  and  then  return 
to  teaching  on  a  part-time  basis. 

[4]  When  the  respondent  was  eight  months  pregnant  with  their  second  child,  the  appellant 
informed  her  that  their  marriage  was  in  trouble.  He  left  the  family  in  July  of  1985  when  their 
second  daughter,  Lesley,  was  five  days  old.  The  respondent  was  left  to  care  for  the  couple’s  two 
young  children  on  her  own.  She  has  had  custody  of  both  children  since  that  time. 

[5]  The  parties  obtained  a  divorce  in  1987. 

[6]  The  trial  judge  found  that  the  respondent  had  been  struggling  financially  since  the  date 
of  separation.  For  example,  she  was  forced  to  return  to  work  on  a  full-time  basis  when  the 
couple’s  youngest  child  was  only  three  months  old,  contrary  to  the  parties’  original  intentions. 

[7]  With  her  share  of  the  proceeds  from  the  sale  of  the  matrimonial  home,  the  respondent 
was  able  to  purchase  a  more  modest  home  for  herself  and  the  children.  Nevertheless,  the 
respondent  gave  evidence  that  her  limited  resources  have  forced  her  to  live  in  inadequate 
surroundings. 

[8]  The  respondent  earned  $63,000  per  year  at  the  date  of  trial.  Under  the  terms  of  a 
separation  agreement,  she  also  received  $30,000  per  year  in  child  support  payments  from  the 
appellant.  These  support  payments  were  taxable  income  to  the  respondent. 
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[9]  The  appellant  has  prospered  since  the  parties’  separation.  By  1987,  he  was  the  president 
and  chief  executive  officer  of  a  major  corporation.  He  owns  several  luxury  cars,  as  well  as  a  10- 
12,000  square  foot  home  on  The  Bridle  Path  in  Toronto.  He  earned  $945,538  per  year  at  the  date 
of  trial  and  his  net  worth  is  estimated  at  $78,000,000.  According  to  the  trial  judge,  the  appellant 
“lives  the  lifestyle  of  the  multi-millionaire  [that]  he  is”. 

[10]  The  respondent  commenced  proceedings  in  1988.  She  applied,  inter  alia ,  for  an  increase 
in  child  support.  A  trial  took  place  in  1997,  nine  years  after  the  action  was  commenced  and 
twelve  years  after  the  parties’  separation.  On  the  third  day  of  trial,  March  26,  1997,  the 
respondent  amended  her  pleadings  to  include  a  claim  for  child  support  pursuant  to  the 
Guidelines,  which  were  to  come  into  effect  on  May  1,  1997,  and  were  intended  to  apply  to  all 
pending  child  support  orders. 

[11]  The  appellant  did  not  file  a  financial  statement  until  he  was  compelled  by  court  order  to 
do  so  immediately  before  the  commencement  of  the  trial.  Such  an  order  can  be  made  under  the 
Guidelines’  provisions  which  deal  with  the  financial  disclosure  obligations  of  both  custodial  and 
paying  spouses.  The  appellant  called  no  evidence  at  trial. 

[12]  The  respondent  filed  actual  and  proposed  monthly  child  expense  budgets  in  October, 
1993.  According  to  the  actual  budget,  the  respondent  was  spending  $2518.47  per  month  on  the 
children  at  that  time.  Expenses  of  $7850.82  were  set  out  in  the  proposed  budget.  In  November, 
1996,  the  respondent  produced  a  second  financial  statement  which  listed  expenses  for  her  family 
unit.  According  to  this  statement,  the  family’s  actual  monthly  expenses  were  $10,833.00  and  the 
family’s  proposed  monthly  budget  was  $17,106.66.  Due  to  the  appellant’s  failure  to  file  a  timely 
financial  statement,  all  of  the  respondent’s  financial  statements  were  prepared  without  the  benefit 
of  the  appellant’s  financial  information. 

[13]  The  trial  judge  exercised  her  jurisdiction  under  the  Divorce  Act  to  award  the  respondent 
the  Table  amount  of  child  support  applicable  to  the  appellant’s  income.  This  amounted  to 
$10,034  per  month  for  both  children.  The  Court  of  Appeal  dismissed  the  appellant’s  appeal. 


[The  Court  first  determined  that  the  term  “inappropriate”  in  s.4(b)  means  “unsuitable”  and  that 
courts  thus  have  the  discretion  to  both  increase  and  reduce  the  amount  of  child  support 
prescribed  by  the  strict  application  of  the  Guidelines  in  cases  where  the  paying  parent  has  an 
annual  income  exceeding  $150,000.] 

2.  Establishing  Inappropriateness 

[42]  When  child  support  is  calculated  under  s.  4 (b),  the  express  wording  of  s.  4(6)(i)  does  not 
permit  deviation  from  the  Guideline  figures  for  the  first  $150,000  of  the  paying  parent’s  income. 
Of  course,  the  application  of  other  sections  of  the  Guidelines,  such  as  the  s.  10  undue  hardship 
provisions  and  the  s.  7  special  expense  provisions,  may  subsequently  permit  deviation  from  this 
figure.  For  that  portion  of  the  paying  parent’s  income  over  $150,000,  the  strict  Guidelines 
amount  is  immediately  open  to  review;  under  s.  4(6)(ii)  any  amount  attributable  to  income  above 
the  $150,000  threshold  can  be  reduced  or  increased  by  a  court  if  it  is  of  the  opinion  that  the 
amount  is  inappropriate  having  regard  to  the  condition,  means,  needs  and  other  circumstances  of 
the  children,  and  the  financial  abilities  of  the  spouses.  Nevertheless,  based  on  the  ordinary 
meaning  of  the  provision,  its  context  in  the  overall  child  support  scheme,  and  the  purposes  of  the 
Guidelines,  I  find  that  in  all  cases  Parliament  intended  that  there  be  a  presumption  in  favour  of 
the  Table  amounts.  I  agree  with  Abella  J.A.  that  the  words  “presumptive  rule”  found  in  the 
marginal  note  besides  s.  3  of  the  Guidelines  are  relevant  in  this  regard.  Accordingly,  the 
Guideline  figures  can  only  be  increased  or  reduced  under  s.  4  if  the  party  seeking  such  a 
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deviation  has  rebutted  the  presumption  that  the  applicable  Table  amount  is  appropriate.  Counsel 
for  the  appellant  conceded  this  point  in  oral  argument. 

[43]  The  recognition  of  a  presumption  in  favour  of  the  Guideline  figures  does  not  compel  a 
party  seeking  a  deviation  from  this  amount  to  testify  or  call  evidence.  No  unfavourable 
conclusions  should  be  drawn  from  this  decision.  Indeed,  in  some  cases,  such  a  party  may  not  be 
able  to  provide  relevant  evidence.  Parties  seeking  deviations  from  the  Table  amounts  may 
simply  choose  to  question  the  evidence  of  the  opposing  party.  Whatever  tactics  are  used,  the 
evidence  in  its  entirety  must  be  sufficient  to  raise  a  concern  that  the  applicable  Table  amount  is 
inappropriate.  To  this  end,  I  agree  with  Lysyk  J.  of  the  British  Columbia  Supreme  Court  in 
Shiels  v.  Shiels,  [1997]  B.C.J.  No.  1924  (QL),  at  para.  27,  that  there  must  be  “clear  and 
compelling  evidence”  for  departing  from  the  Guideline  figures. 

[44]  While  there  must  be  an  “articulable  reason”  for  displacing  the  Guideline  figures  (see  for 
example  Plester  v.  Plester  (1998),  56  B.C.L.R.  (3d)  352  (S.C.),  at  para.  153),  relevant  factors 
will,  of  course,  differ  from  case  to  case.  I  note,  however,  my  agreement  with  Mackenzie  J.  in 
Plester,  supra,  as  well  as  Cameron  J.A.  in  Dergousoff,  supra,  that  the  factors  relevant  to 
determining  appropriateness  which  Parliament  expressly  listed  in  ss.  4(6)(ii),  that  is,  the 
condition,  means,  needs  and  other  circumstances  of  the  children,  and  the  financial  abilities  of 
both  spouses,  are  likewise  relevant  to  the  initial  determination  of  inappropriateness.  Only  after 
examining  all  of  the  circumstances  of  the  case,  including  the  factors  expressly  listed  in  s.  4 
(Z?)(ii),  should  courts  find  Table  amounts  to  be  inappropriate  and  craft  more  suitable  child 
support  awards. 

[45]  The  task  of  determining  whether  Guideline  figures  are  inappropriate  under  s.  4  must  be 
undertaken  by  courts  armed  with  all  of  the  necessary  information.  Given  that,  as  I  explained 
above,  children’s  needs  are  one  of  the  factors  to  be  considered  in  assessing  appropriateness  under 
s.  4,  child  expense  budgets  which  provide  some  evidence,  albeit  imperfect,  of  the  children’s 
needs  will  often  be  required  in  contested  cases  where  the  paying  parent  earns  more  than 
$150,000  per  annum.  This  is  consistent  with  s.  21(4)  of  the  Guidelines,  which  requires  custodial 
parents  to  provide  certain  financial  information  within  a  specified  time  after  learning  that  the 
paying  parent’s  annual  income  exceeds  $150,000.  As  with  the  mandatory  s.  21(4)  financial 
disclosure,  the  special  circumstances  of  high  income  parents  may  also  dictate  that  custodial 
parents  provide  child  expense  budgets.  However,  unlike  the  forms  of  financial  disclosure 
expressly  required  under  s.  21(4),  Parliament  did  not  choose  to  create  a  blanket  rule  requiring 
custodial  parents  to  produce  child  expense  budgets  in  all  cases  where  s.  4  of  the  Guidelines  is 
invoked.  I  would  therefore  leave  it  to  the  discretion  and  experience  of  trial  judges  to  determine 
on  a  case-by-case  basis  whether  such  budgets  will  be  required.  Indeed,  in  cases  where  the  paying 
parent’s  income  does  not  greatly  exceed  the  $150,000  threshold,  the  trial  judge  may  conclude 
that  the  added  cost  and  delay  of  requiring  a  budget  cannot  be  justified. 

[46]  In  the  present  case,  it  would  of  course  have  been  preferable  for  the  trial  judge  to  proceed 
with  fully  current  child  expense  figures,  rather  than  performing  a  complex  extrapolation  from  the 
respondent’s  prior  financial  statements.  There  was,  however,  no  unreasonable  exercise  of 
discretion.  Trial  judges  are  not  required  to  adjust  child  support  orders  to  be  in  line  with 
submitted  budgets.  To  the  contrary,  the  Guidelines  confer  broad  discretion  on  trial  judges  to 
consider  a  number  of  factors  of  which  the  children’s  needs  are  but  one. 

[47]  I  also  acknowledge  that  ...  there  are  admittedly  inherent  problems  with  child  expense 
budgets.  Indeed,  in  Dergousoff,  supra,  Cameron  J.A.  made  the  following  apt  comments,  at  para. 
86: 

Unfortunately,  such  statements  in  general  have  become  notoriously  unreliable  and  been  largely 
discredited  as  “wish  lists,”  artificially  tailored,  as  they  so  often  are,  to  the  preconceived  end  of 
showing  that  monthly  expenses  outrun  monthly  income.  This  is  not  so  much  a  commentary  on  the 
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mother’s  statement  as  it  is  upon  the  practice  of  treating  such  statements  as  argument  rather  than 
evidence. 

[48]  It  is  clear  that  “preparation  of  a  budget  is  not  an  exact  science...  and  that  the  custodial 
parent  is  prone  to  overestimating  or  underestimating  the  amounts,  because  “[tjypically,  the 
custodial  parent  has  little  experience  in  the  pricing  of  child-rearing  in  a  separated  household,  or 
at  all”  ...  Nevertheless,  there  is  nothing  objectionable  per  se  about  recognizing  that  trial  judges 
have  the  discretion  to  require  custodial  parents  to  produce  child  expense  budgets  in  cases  in 
which  s.  4  of  the  Guidelines  is  invoked.  Along  with  other  factors,  these  budgets  speak  to  the 
reasonable  needs  of  the  children,  a  factor  expressly  included  in  s.  4(6)(ii).  What  is  objectionable, 
however,  is  that  in  the  pre-Guidelines  jurisprudence,  custodial  parents  often  had  the  burden  of 
proving  the  reasonableness  of  each  budgeted  expense  on  a  balance  of  probabilities.  As  explained 
above,  under  the  Guidelines,  custodial  parents  are  entitled  to  the  Table  amount  unless  that 
amount  is  shown  to  be  inappropriate.  It  follows  that,  while  child  expense  budgets  may  be 
required  under  s.  4  in  order  to  allow  for  a  proper  assessment  of  the  children’s  needs,  custodial 
parents  need  not  justify  each  and  every  budgeted  expense.  Courts  should  be  wary  of  discarding 
the  figures  included  in  their  budgets  too  quickly.  They  should,  however,  make  allowances  for 
any  obvious  duplication  of  expenses  or  other  readily  apparent  anomalies. 

[49]  While  child  expense  budgets  constitute  evidence  on  which  custodial  parents  can  be 
cross-examined,  their  inherent  imprecision  must  be  kept  in  mind.  Where  one  figure  is  over¬ 
estimated,  it  is  possible  that  another  is  under-estimated.  Furthermore,  as  the  trial  judge 
recognized  and  counsel  for  the  appellant  conceded  in  oral  argument,  the  unique  economic 
situation  of  high  income  earners  must  be  acknowledged.  Child  expenses  which  may  well  be 
reasonable  for  the  wealthy  may  too  quickly  be  deemed  unreasonable  by  the  courts.  Of  course,  at 
some  point,  estimated  child  expenses  can  become  unreasonable,  in  my  opinion,  a  proper  balance 
is  struck  by  requiring  paying  parents  to  demonstrate  that  budgeted  child  expenses  are  so  high  as 
to  “exceed  the  generous  ambit  within  which  reasonable  disagreement  is  possible”  ... 

B.  Did  the  Ontario  Court  of  Appeal  err  in  upholding  the  discretion  of  the  trial  judge 
to  award  the  Table  amount  of  child  support  applicable  to  the  appellant’s  income? 

[50]  ...  Having  clarified  the  principles  which  should  inform  assessments  of  the 
appropriateness  of  child  support  awards  under  s.  4  of  the  Guidelines,  this  Court  must  still 
determine  whether  the  appellant  has  met  his  burden  of  showing  that  the  trial  judge  in  the  present 
case  improperly  exercised  her  discretion  in  holding  that  the  Table  amount  was  appropriate.  ... 

[51]  The  appellant  made  only  one  statement  in  his  factum  that  could  be  taken  as  a  challenge 
to  the  trial  judge’s  exercise  of  discretion.  . . . 

[52]  The  appellant  made  the  argument  that  the  sheer  size  of  the  Guidelines  amount  in  the 
present  case  renders  it  prima  facie  inappropriate  in  his  written  submission,  but  made  no  further 
reference  to  it  in  his  oral  presentation  to  this  Court.  Nevertheless,  I  would  note  my  agreement 
with  the  decision  of  both  the  trial  judge  and  the  Court  of  Appeal  to  reject  this  argument.  In 
effect,  the  appellant  would  have  this  Court  put  the  onus  on  custodial  parents  to  justify  the 
appropriateness  of  the  Guideline  figures  in  certain  high-income  child  support  cases.  Such  an 
approach  is  unacceptable  for  a  number  of  reasons.  First,  as  explained  above,  the  plain  wording 
of  s.  4,  its  context  in  the  overall  child  support  scheme,  as  well  as  the  purposes  of  the  Guidelines, 
indicate  that  Parliament  intended  that  there  be  a  presumption  in  favour  of  the  Guideline  figures. 
Second,  Parliament  saw  fit  to  distinguish  paying  parents  with  incomes  over  $150,000  per  annum 
from  paying  parents  with  incomes  less  than  that  amount.  Had  Parliament  intended  that  there  be 
an  additional  distinction  within  the  high  income  earning  group  between  cases  where  the  sheer 
size  of  the  Table  amount  renders  it  prima  facie  inappropriate  and  cases  where  it  does  not,  it 
certainly  could  have  created  an  additional  category.  The  appellant  has  failed  to  convince  this 
Court  that  it  should  arbitrarily  create  such  a  category  on  its  own  initiative.  Finally,  focussing 
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solely  on  the  size  of  the  child  support  payment  disregards  one  of  the  factors  relevant  to  the 
appropriateness  inquiry,  the  needs  of  the  children.  If  children  do  have  actual  needs  equal  to  or 
greater  than  the  applicable  Guidelines  amount,  I  see  no  reason  to  disallow  this  payment  simply 
because  it  involves  a  large  sum  of  money.  The  appellant  is  in  effect  asking  this  Court  to  impose 
a  cap  or  upper  limit  on  child  support  payments.  Parliament  did  not  choose  to  impose  such  a  cap, 
and  the  appellant  has  advanced  no  reason  why  this  Court  should  do  so.  For  these  reasons,  the 
appellant’s  sheer  size  argument  fails  to  convince  me  that  the  trial  judge  abused  her  discretion  in 
awarding  the  Table  amount  on  the  facts  of  this  case. 

[53]  In  oral  argument,  the  appellant  raised  a  second  challenge  to  the  trial  judge’s  exercise  of 
discretion.  According  to  the  appellant,  the  trial  judge  erred  in  awarding  the  respondent 
discretionary  expenses  above  the  figures  listed  in  her  budget.  The  appellant  disputes  the 
existence  of  a  proper  evidentiary  foundation  for  such  an  award.  I  disagree.  The  trial  judge  noted 
that  the  respondent’s  budgets  were  prepared  without  the  benefit  of  the  appellant’s  financial 
information,  and  that  they  did  not  include  the  level  of  discretionary  expenses  that  might  be 
appropriate  for  children  whose  father  is  in  the  financial  category  of  the  appellant.  Also  referred 
to  in  the  trial  judgment  is  the  fact  that  the  appellant  himself  leads  a  lavish  lifestyle  and  spares  no 
expense  on  the  children  when  they  are  with  him.  In  my  opinion,  the  trial  judge  properly 
considered  all  of  the  circumstances  of  the  case  in  awarding  the  respondent  additional 
discretionary  expenses.  Accordingly,  the  appellant  has  failed  to  show  that  the  trial  judge’s 
decision  to  increase  discretionary  expenses  was  an  abuse  of  her  discretion. 

VI.  Disposition 

[54]  The  Court  of  Appeal’s  interpretation  of  the  word  “inappropriate”  is  not  upheld; 
downward  variation  of  the  Guideline  figures  is  permissible  under  s.  4.  However,  the  appellant 
has  failed  to  demonstrate  that  the  trial  judge  erred  in  refusing  to  exercise  her  discretion  in  this 
manner.  Therefore,  the  appeal  is  dismissed  with  costs  to  the  respondent. 

Appeal  dismissed  with  costs. 

The  trial  judge  in  Francis  v.  Baker  had  also  awarded  the  wife  lump  sum  spousal  support 
of  $500,000  to  reflect  the  impact  of  her  post-divorce  parenting  responsibilities  on  her 
earning  capacity  and  the  inadequate  levels  of  spousal  support  that  had  been  paid  under 
the  separation  agreement.  This  award  was  upheld  by  the  Court  of  Appeal.  Leave  to 
appeal  to  the  Supreme  Court  of  Canada  was  granted  only  on  the  child  support  issue. 


Note:  Subsequent  Cases  on  High  Earners 

Following  Francis  v.  Baker ,  courts  have  approached  high  income  cases  with  a  strong 
presumption  in  favour  of  the  Table  amounts.  Some  high  income  payors  have 
successfully  rebutted  the  presumption,  but  these  cases  have  tended  to  involve 
extraordinarily  high  incomes. 

In  Simon  v.  Simon  (1999),  1  R.F.L.  (5th)  119  (Ont.  C.A.),  the  Ontario  Court  of  Appeal 
clearly  read  Francis  v.  Baker  as  creating  a  strong  presumption  in  favour  of  the  Table 
amount.  In  Simon  the  parties  had  been  married  for  two  years,  the  father  having  ended 
the  marriage  when  the  mother  was  three  months  pregnant  with  their  only  child.  The 
father  was  a  professional  hockey  player.  His  income,  which  had  been  approximately 
$180,000  per  year  at  the  time  marriage  breakdown,  rose  substantially  after  separation  to 
in  excess  of  $1  million  US  per  year.  The  Table  amount  on  the  father's  income  was 
$9,215  per  month.  The  trial  judge  found  the  table  amount  inappropriate  given  the 
uncertainty  of  the  father’s  future  earnings,  the  modest  lifestyles  of  the  parties,  and  the 
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lack  of  a  credible  child  care  budget  from  the  mother,  and  ordered  child  support  of  $5000 
per  month.  He  also  ordered  that  $1000  of  that  amount  be  deposited  in  trust  for  the  child. 
On  appeal,  the  Ontario  Court  of  Appeal  increased  the  amount  to  the  Table  amount.  The 
Court  found  that  the  trial  judge  had  erred  in  imposing  a  heavy  burden  on  the  mother  to 
justify  her  child  care  budget;  rather  the  onus  was  on  the  father  to  justify  a  departure 
from  the  table  amount.  The  father’s  modest  lifestyle  was  held  to  be  irrelevant — the 
relevant  criteria  were  the  child’s  needs  and  the  father’s  ability  pay.  The  Court  of  Appeal 
found  that  there  was  a  presumption  in  favour  of  the  guidelines,  and  the  father  had  not 
rebutted  it.  The  Court  found  that  expenses  listed  in  the  mother’s  budget  would  not 
generate  an  extravagant  lifestyle,  and  that  the  most  expensive  item  she  sought,  namely 
the  means  to  buy  a  $200,000  home  in  Ottawa,  was  a  modest  request.  The  Court  of 
Appeal  also  struck  down  the  order  requiring  that  a  portion  of  the  child  support  be  placed 
in  a  trust  fund,  ruling  that  the  discretion  of  the  custodial  parent  with  respect  to  the 
expenditure  of  support  funds  should  not  be  fettered  unless  the  non-custodial  parent  can 
establish  a  valid  reason  for  doing  so.  Courts  should  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  custodial  parent  will  do  his  or  her  best  to  provide  for 
the  child’s  immediate  needs  and  future  care  and  education. 

In  Tauber  v.  Tauber  (2000),  6  R.F.L.  (5th)  442  (Ont.  C.A.)  the  Ontario  Court  of  Appeal 
seemed  to  back  track  a  little  bit  from  Simon,  and  read  Francis  v.  Baker  as  allowing  for 
the  possibility  of  departing  from  the  Table  amount  in  high  income  cases.  In  Tauber  the 
father  and  mother  had  separated  four  months  after  their  only  child  was  born  and  after  18 
months  of  marriage.  At  the  initial  trial,  which  took  place  before  the  Supreme  Court  of 
Canada’s  decision  in  Francis  v.  Baker,  the  trial  judge  found  that  the  father’s  income  was 
approximately  $2.5  million,  generating  a  Table  amount  of  $17,000  per  month.  While  the 
trial  judge  found  that  the  amount  was  “excessive”,  he  believed  he  was  precluded  by  the 
Ontario  Court  of  Appeal  ruling  in  Francis  v.  Baker  from  reducing  the  Table  amount.  After 
the  release  of  the  S.C.C.’s  decision  in  Francis  v.  Baker,  the  father  appealed  the  initial 
trial  order.  The  Court  of  Appeal  ordered  a  new  trial  on  the  grounds  that  the  father  had  at 
least  raised  a  case  that  the  award  was  prima  facie  excessive.  The  court  recognized  that 
in  cases  such  as  this,  involving  a  very  wealthy  payor,  the  basic  needs  of  the  child  were 
not  the  sole  or  dominant  consideration  and  that  the  child  support  award  should  include  a 
large  element  of  discretionary  spending  in  view  of  the  income  of  the  father.  However, 
the  court  found  that  in  this  case  the  Table  amount  far  exceeded  the  purposes  of  child 
support.  The  evidence  before  the  court  suggested  that  an  award  of  between  $6,000  and 
$10,000  per  month  could  be  justified.  On  the  retrial,  the  father’s  income  was  found  to  be 
$1.65  million,  which  was  significantly  lower  than  what  it  had  been  in  the  initial  trial.  The 
father  was  ordered  to  pay  the  Table  amount  for  that  income,  $11,171  per  month.  That 
amount  was  found  not  to  be  inappropriate — the  child  was  found  to  be  entitled  to  enjoy 
the  same  standard  of  living  he  would  have  enjoyed  had  the  family  breakdown  not 
occurred,  and  the  mother’s  budget  was  found  not  be  so  excessive  as  to  function  as  a 
transfer  of  wealth  to  the  child  or  de  facto  spousal  support.  The  mother  was  also  awarded 
lump  sum  spousal  support  of  $500,000  to  recognize  that  her  responsibilities  to  the  child 
had  impaired  her  ability  to  earn  income  and  to  provide  additional  support  to  the  mother 
as  she  re-established  her  career. 

In  R.  v.  R.  (2002),  24  R.F.L.  (5th)  96  (Ont.  C.A.)  the  Ontario  Court  of  Appeal  allowed  a 
deviation  from  the  Table  amount  in  the  case  of  a  payor  with  very  high  earnings,  but 
nonetheless  ordered  what  is  believed  to  be  the  highest  total  child  support  award  in 
Canada.  Some  of  the  rulings  in  R.  v.  R.  on  allowable  expenses  have  generated 
controversy.  In  R.  v.  R.  the  parties  separated  after  an  eight  year  marriage  with  four 
children.  The  wife  had  ceased  employment  shortly  before  the  marriage  and  during  the 
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marriage  had  cared  for  the  children  and  managed  the  home.  At  the  time  of  separation 
the  husband  was  earning  approximately  $2  million  annually;  after  the  separation  his 
income  more  than  doubled  to  over  $4.1  annually.  The  Table  amount  on  that  income  was 
$65,000  per  month.  The  mother  submitted  a  budget  showing  basic  monthly  expenses  of 
$25,159,  but  with  extras  added  in  the  amount  rose  to  $89,749  per  month.  Having  regard 
to  the  fact  that  the  family  had  not  had  an  extravagant  lifestyle  during  the  married,  the 
trial  judge  found  that  the  Table  amount  was  excessive  and  ordered  child  support  of 
$16,000  per  month,  plus  $4000  per  month  for  s.  7  extraordinary  expenses.  He  also 
awarded  the  wife  spousal  support  of  $5000  per  month.  On  appeal,  the  Ontario  Court  of 
Appeal,  in  a  judgment  written  by  Laskin  J.A.,  agreed  with  the  conclusion  of  the  trial 
judge  that  the  Table  amount  was  excessive  and  inappropriate,  but  also  found  that  the 
trial  judge  had  erred  in  lowering  support  to  $20,000  per  month.  Specifically,  the  trial 
judge  was  found  to  have  erred  by  basing  the  order  on  the  parties’  lifestyle  and  pattern  of 
spending  while  they  were  together  and  failing  to  consider  what  might  be  reasonable 
spending  patterns  in  light  of  the  father’s  increased  income.  The  Court  of  Appeal 
increased  the  level  of  support  to  $32,000  per  month  (in  addition  to  the  $4000  per  month 
for  s.  7  expenses,  for  a  total  order  of  $36,000  per  month.).  In  reaching  this  figure  Laskin 
J.A.  allowed  the  wife  $6000  per  month  to  purchase  a  cottage  in  the  Muskokas  and 
$8000  a  month  for  future  savings  for  the  children.  Some  have  criticized  these  expenses 
as  improper  for  inclusion  in  child  support.  Do  you  agree?  Is  the  expense  for  the  cottage 
really  a  capital  benefit  being  conferred  on  the  wife?  Should  the  court  have  ordered  the 
father  to  contribute  to  an  education  fund  rather  than  giving  the  funds  to  the  mother? 
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(d)  Section  7 — Special  and  Extraordinary  Expenses 

As  will  become  apparent  from  the  McLaughlin  decision,  which  follows,  the  application  of 
s.7,  and  in  particular  the  treatment  of  “extraordinary”  expenses  for  extracurricular 
activities  under  s.  7(1  )(f),  emerged  as  a  major  issue  of  CSG  interpretation,  with  courts 
across  the  country  adopting  widely  divergent  practices.  In  2006,  the  CSG  were 
amended  to  add  s.  7(1.1),  which  provides  a  definition  of  “extraordinary  expenses”: 

(1.1)  Definition  of  “extraordinary  expenses”. —  For  the  purposes  of  paragraphs  (l)(d) 
and  (/),  the  term  “extraordinary  expenses”  means 

( a )  expenses  that  exceed  those  that  the  spouse  requesting  an  amount  for  the  extraordinary 
expenses  can  reasonably  cover,  taking  into  account  that  spouse’s  income  and  the  amount  that  the 
spouse  would  receive  under  the  applicable  table  or,  where  the  court  has  determined  that  the  table 
amount  is  inappropriate,  the  amount  that  the  court  has  otherwise  determined  is  appropriate;  or 

(b)  where  paragraph  (a)  is  not  applicable,  expenses  that  the  court  considers  are  extraordinary 
taking  into  account 

(i)  the  amount  of  the  expense  in  relation  to  the  income  of  the  spouse  requesting  the  amount, 
including  the  amount  that  the  spouse  would  receive  under  the  applicable  table  or,  where  the 
court  has  determined  that  the  table  amount  is  inappropriate,  the  amount  hat  the  court  has 
otherwise  determined  is  appropriate, 

(ii)  the  nature  and  number  of  the  educational  programs  and  extracurricular  activities, 

(iii)  any  special  needs  and  talents  of  the  child  or  children, 

(iv)  the  overall  cost  of  the  programs  and  activities,  and 

(v)  any  other  similar  factor  that  the  court  considers  relevant. 

As  you  read  the  McLaughlin  decision,  remember  that  it  was  decided  before  this 
amendment.  McLaughlin  provides  a  nice  review  of  the  basic  issue  that  had  arisen  in 
interpretation  of  the  term  “extraordinary” — i.e.  the  choice  between  “objective” 
interpretations  of  the  term  that  required  expenses  beyond  the  ordinary  or  average 
expenditures  for  such  activities  and  “subjective”  interpretations  related  to  the  income 
level  of  the  parents  which  recognized  that  what  might  be  an  extraordinary  expense  for  a 
low-income  family  would  not  be  for  a  higher-income  family.  In  McLaughlin  the  BCCA 
preferred  the  subjective  approach,  paving  the  way  for  the  subsequent  amendment  of  s. 
7. 


McLaughlin  v.  McLaughlin 

(1998),  44  R.F.L.  (4th)  148  (B.C.C.A.) 

PROWSE  J.A.  (Goldie  and  Finch  JJ.A.  concurring):-- 

Nature  of  Appeal 

[1]  In  August  1997,  Mr.  McLaughlin  applied  for  an  order  reducing  the  amount  of  child  support 
he  was  directed  to  pay  to  Ms.  McLaughlin  for  the  three  children  of  the  marriage  by  a  Supreme 
Court  order  made  March  28,  1994.  ... 

[2]  On  August  29,  1997,  a  chambers  judge  made  an  order  reducing  the  amount  of  child  support 
payable  by  Mr.  McLaughlin  from  $3,600  per  month  to  $1,722  per  month.  The  latter  amount  was 
ordered  in  accordance  with  the  Federal  Child  Support  Guidelines,  SOR/97-175  (the 
“Guidelines”),  enacted  pursuant  to  s.  26.1  of  the  Divorce  Act,  R.S.C.  1985,  c.  3  (2nd  Supp.)  (the 
“Act”).  ... 

[3]  Mr.  McLaughlin  is  appealing  from  the  order  of  the  chambers  judge.  He  is  seeking  a  further 
reduction  in  child  support  payments  ... 
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the  expense  to  be  shared  proportionately  between  the  parties  for  child  care  expenses  to  a 
Registrar  or  Master  of  the  Supreme  Court,  ... 

Appeal  allowed  in  part;  cross-appeal  allowed. 


In  its  five  year  review  of  the  Federal  Child  Support  Guidelines  released  in  May  of  2002, 
the  federal  government  recommended  that  s.  7  of  the  Guidelines  be  amended  to  so  as 
to  better  define  the  term  “extraordinary”  and  create  consistency  across  the  country: 

The  term  extraordinary  has  been  interpreted  differently  across  the  country,  creating  some 
confusion  and  inconsistency  and  resulting  in  calls  to  clarify  the  term.  Section  7  should 
therefore  be  amended  to  add  a  definition  of  extraordinary.  Parents  and  courts  will  be  directed 
to  determine  whether  the  expense  is  extraordinary,  given  the  income  of  the  parent  requesting 
and  paying  for  the  expense.  If  this  does  not  help,  parents  and  the  court  will  be  directed  to 
consider  other  factors  in  addition  to  income: 

•  the  number  and  nature  of  the  programs  and  activities 

•  the  overall  cost  of  the  programs  and  activities 

•  any  special  needs  and  talents  of  the  child;  and 

•  any  other  similar  factor  the  court  considers  relevant 

The  recommended  approach  is  consistent  with  the  original  intent  of  the  section  and  with 
the  interpretation  adopted  by  several  appeal  courts.  It  is  also  the  approach  Manitoba  took 
when  it  amended  its  guidelines  effective  July  2001.  This  approach  would  help  ensure  that 
guidelines  across  the  country  continue  to  be  harmonized  as  much  as  possible. 

(< Children  Come  First,  A  Report  to  Parliament  Reviewing  the  Provisions  and  Operation  of 
the  Federal  Child  Support  Guidelines,  Vol.  1  at  22). 

As  noted  above,  this  recommendation  was  implemented  in  2006,  resulting  in  the 
addition  of  s.  7(1.1)  to  the  CSG. 

Note  that  while  the  amendment  to  s.  7  allows  for  a  subjective  approach  to  determining 
whether  an  expense  is  extraordinary,  it  does  not  fully  follow  the  approach  taken 
McLaughlin.  McLaughlin  chose  to  look  at  the  joint  incomes  of  the  parties  to  determine  if 
an  expense  is  “extraordinary"  whereas  under  the  amendment  it  is  the  income  of  the 
receiving  parent  that  is  the  focus  of  the  determination.  Which  approach  is  preferable? 


Simpson  v.  Trowsdale 

(2007),  34  R.F.L.  (6th)  332,  2007  CarswellPEI  5  (P.E.I..S.C.-T.D.) 

1  K.R.  MacDONALD  J.:—  The  applicant  seeks  variation  of  child  support  for  three  children  of 
the  marriage.  In  addition,  she  seeks  the  respondent  to  pay,  in  accordance  with  s.  7  of  the  Federal 
Child  Support  Guidelines,  a  proportionate  share  of  the  child  care  expenses,  and  guitar  lessons  for 
the  child,  Tyler,  aged  10,  figure  skating  expenses  for  Melissa,  aged  16,  and  hockey  and  Spell 
Read  expenses  for  Ryan,  aged  13. 

2  The  respondent’s  income  for  the  year  2005  was  $62,826  which  is  the  amount  the  parties 
have  agreed  should  be  used  to  calculate  child  support.  The  respondent  agrees  that  he  should  pay 
child  support  of  $1,161  per  month  based  on  his  increased  income  since  the  last  order  was  made 
in  2003. 

3  As  to  the  s.  7  expenses,  the  respondent,  other  than  the  figure  skating  cost,  does  not  question 
the  amount  being  sought.  His  objection  is  that  he  can  not  afford  to  pay  anything  more  than  the 
table  amount. 
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Note:  Proposed  Changes  to  the  Shared  Custody  Provisions 

In  its  five  year  review  of  the  Guidelines,  Children  Come  First,  A  Report  to  Parliament 
Reviewing  the  Provisions  and  Operation  of  the  Federal  Child  Support  Guidelines  (2002), 
the  federal  government  recommended  no  change  to  the  “40  per  cent  rule"  for  defining  a 
shared  custody  situation.  However,  in  contrast  to  the  highly  discretionary  approach 
endorsed  by  appellate  courts,  the  government  did  recommend  the  adoption  of 
“presumptive  formula"  to  determine  the  amount  of  support  to  replace  the  current  list  of 
discretionary  factors  in  s.  9.  The  presumptive  formula  would  be  based  upon  a  set-off  of 
the  table  amounts  for  each  parent  based  upon  the  total  number  of  children  in  the  shared 
custody  arrangement.  In  the  government’s  view,  a  presumptive  formula  was  required  to 
increase  predictability  and  certainty.  The  presumption  could  be  rebutted,  thus 
maintaining  judicial  discretion  to  order  another  amount  in  the  appropriate  circumstances. 
In  deciding  whether  to  depart  from  the  formula  amount,  the  court  could  consider  any 
relevant  factor,  but  the  way  the  spouses  shared  the  child’s  expenses  would  be 
especially  relevant. 

Note  that  in  choosing  the  appropriate  presumptive  formula,  the  government  did  not 
endorse  the  set-off  formulas  which  attempt  to  pro-rate  the  table  amounts  according  to 
the  amount  of  time  the  recipient  parent  has  the  children.  As  well,  the  government 
rejected  the  use  of  any  multiplier,  such  as  1 .5,  because  of  the  absence  of  any  empirical 
evidence  on  the  increased  costs  of  shared  custody.  As  well,  in  the  government’s  view, 
the  increased  costs  of  shared  custody  were  already  taken  into  account  in  its 
presumptive  set-off  formula  because  the  formula  utilized  the  full  table  values  for  all  of 
the  children  in  the  shared  custody  situation. 

This  proposal  has  not  been  implemented;  there  has  as  of  yet  been  no  change  to  s.  9  of 
the  CSG,  and  the  Supreme  Court  of  Canada’s  decision  in  Contino  is  the  leading 
authority  on  its  interpretation. 

There  is  increasing  demand  from  family  lawyers  to  revise  s.  9  by  legislating  a  formula 
shared  custody  cases  that  would  provide  greater  predictability  and  consistency  in 
outcomes.  The  Family  Law  Section  of  the  Manitoba  Bar  Association  has  recently 
suggested  a  legislative  formula  for  section  9  determination,  using  a  modest  multiplier 
based  upon  the  number  of  children:  1.2  times  the  set-off  for  one  child,  1.1  for  two 
children;  and  no  multiplier  for  3  or  more  children,  subject  always  to  a  cap  at  the  full  table 
amount. 
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(g)  Contracting  Out  of  the  Guidelines 

What  ability  do  parties  have  to  contract  out  of  the  Child  Support  Guidelines? 

Put  simply,  a  clear  policy  choice  was  made  in  drafting  the  Guidelines  to  limit  the  parties’ 
ability  to  deviate  from  the  support  outcomes  dictated  by  the  Guidelines.  While  there  is 
some  ability  to  contract  out  of  the  strict  application  of  the  Guidelines,  the  Guidelines 
allow  for  significant  judicial  scrutiny  of  agreements  to  ensure  that  the  outcomes  are 
generally  fair  in  light  of  the  Guidelines,  In  making  this  policy  choice,  legislators  were 
responding  to  concerns  that  women  often  give  up  entitlements  to  child  support  in 
response  to  threats  from  fathers  to  contest  custody.  The  applicable  provisions  dealing 
with  the  interaction  between  agreements  and  the  Guidelines  differ  depending  upon  the 
context.  Three  different  contexts  are  reviewed  below: 

1.  The  parties  have  entered  into  an  agreement  that  departs  from  the  CSG,  both  remain 
satisfied  with  the  arrangement  and  have  never  asked  for  a  court  order.  In  this  scenario 
the  agreement  will  nonetheless  be  reviewed  by  a  court  if  the  parties  apply  for  a  divorce 
in  order  to  determine  if  the  child  support  arrangements  are  “reasonable”  in  light  of  the 
CSG.  Recall  that  section  11(1  )(c)  of  the  Divorce  Act  provides  that  in  a  divorce 
proceeding  it  is  the  duty  of  the  court: 

(c)  to  satisfy  itself  that  reasonable  arrangements  have  been  made  for  the  support  of  any  children  of 
the  marriage,  having  regard  to  the  applicable  guidelines,  and  if  such  arrangements  have  not  been 
made,  to  stay  the  granting  of  the  divorce  until  such  arrangements  are  made. 

2.  The  parties  have  entered  into  an  agreement  about  child  support  that  departs  from  the 
Guidelines,  both  parties  remain  satisfied  with  the  agreement  and  wish  to  have  the 
agreement  incorporated  into  a  consent  order.  Here  the  applicable  provisions  are  ss. 
15.1(7)  and  (8)  of  the  Divorce  Act.  These  provisions  allow  the  court  to  make  an  order 
that  is  not  accordance  with  the  Guidelines  so  long  as  the  court  is  satisfied  that  the  child 
support  arrangements  are  “reasonable”  in  light  of  the  Guidelines.  (See  also  the  similar 
provisions  in  ss.  17(6.4)  and  (6.5)  in  the  context  of  variation  applications.)  If  the 
agreement  is  found  to  be  “reasonable”  and  is  incorporated  into  a  court  order, 
subsequent  changes  must  be  sought  in  accordance  with  the  variation  rules  found  in  s. 
14(b)  of  the  Guidelines  (basically  requiring  a  test  of  material  change  in  circumstances). 

3.  The  parties  have  entered  into  an  agreement  that  departs  from  the  Guidelines,  but  one 
of  the  parties  is  no  longer  satisfied  with  the  agreement.  In  this  scenario  an  application 
can  be  made  for  child  support  under  s.  15.1(1)  of  the  Divorce  Act.  Under  s.  15.1(3)  the 
court  is  obligated  to  make  an  order  in  accordance  with  the  Guidelines.  However,  s. 
15.1(5)  allows  a  court  to  take  the  prior  agreement  into  account  and  make  an  order 
departing  from  the  Guidelines  if  the  agreement  contains  “special  provisions”  for  the 
benefit  of  the  child  and  application  of  the  Guidelines  would  be  "inequitable".  Note  that 
this  is  a  much  stricter  standard  for  countenancing  departures  from  the  Guidelines  than 
the  “reasonableness”  standard  described  in  the  two  scenarios  above.  (See  also  the 
similar  provisions  in  s.  1 7(6.2)  of  the  Divorce  Act  in  the  context  of  variation  applications.) 
Special  provisions  would  include,  for  example,  an  agreement  where  the  custodial  parent 
received  more  than  half  of  the  property  in  return  for  a  reduction  in  child  support. 

As  is  illustrated  by  the  Gobeil  case  below,  these  judicial  powers  to  override  child  support 
agreements  are  in  contrast  to  the  approach  that  has  developed  with  respect  to  spousal 
support  agreements  under  the  Divorce  Act,  which  are  governed  by  the  SCC  Miglin 
decision  which  places  greater  importance  on  the  value  of  upholding  spousal 
agreements. 
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mandatory.  And  instead  of  forcing  parents  back  into  an  adversarial  court  system  annually  to 
adjust  child  support,  we  should  be  calling  on  all  governments  to  follow  the  lead  of  Manitoba, 
Newfoundland  and  Labrador,  and  P.E.I.,  where  agencies  have  been  established  for  automatic 
annual  recalculation.  Parents  with  properly  drafted  court  orders  and  agreements  specifying  table 
amounts  and  extraordinary  expenses  should  be  able  to  file  these  for  automatic  recalculation.  A 
parent  faced  with  a  government  request  for  annual  income  disclosure  is  more  likely  to  pay 
attention. 

If  income  disclosure  is  still  not  forthcoming,  the  federal  government  should  be  asked  to  co¬ 
operate  in  providing  information  from  tax  returns  directly  to  the  recalculation  agencies.  Income 
information  provided  to  agencies  should  be  shared  with  both  parents.  If  a  parent  does  not  agree 
with  any  information,  the  onus  should  be  on  that  parent  to  dispute  it.  If  a  parent  does  not  co¬ 
operate,  the  recalculation  agency,  not  the  recipient  parent,  should  apply  to  court  for  an  order 
determining  a  parent’s  income  on  the  best  available  evidence,  and  fixed  costs.  Aside  from  a  filing 
fee,  there  should  be  no  charge  to  parents  for  the  recalculation  service. 

It’s  time  for  us  to  move  beyond  rhetoric  to  ensure  separating  parents  make  the  long-term  best 
interests  of  their  children  a  reality. 

Judith  L.  Huddart  is  a  past  Chair  of  the  Canadian  Bar  Association ’s  National  Family  Law 
Section,  a  past  Chair  of  the  Ontario  Bar  Association ’s  Family  Law  Section,  and  current  chair  of 
Collaborative  Practice  Toronto  -  (www.  coll aborativepracticetor onto,  com). 


Note:  Mandatory  Annual  Disclosure  of  Income  Under  the  Ontario  Child 
Support  Guidelines 

As  part  of  the  family  law  reforms  in  2009,  Ontario  introduced  new  income  disclosure 
requirements  applicable  to  all  court  orders  and  domestic  contracts  effective  March  10, 
2010.  The  new  rules,  found  in  sections  24.1  and  25.1  of  the  Ontario  Child  Support 
Guidelines,  require  automatic  annual  income  disclosure  for  the  previous  year  by  the 
payor  (and  the  recipient  where  appropriate)  unless  the  parties  have  agreed  in  writing 
that  the  automatic  obligation  to  disclose  does  not  apply.  Where  relevant,  updated 
information  about  special  expenses  will  also  be  required.  The  obligation  applies 
retroactively  to  court  orders  and  prospectively  to  agreements.  Effective  March  10,  2010, 
court  orders  with  support  provisions  must  include  a  clause  referring  to  the  annual 
disclosure  obligation.  For  more  information  see: 

http://www.attornevqeneral.ius.gov.on.ca/enqlish/farnilv/divorce/support/lncorrie 

Disclosure  Handout-EN.pdf 

This  annual  automatic  annual  disclosure  obligation  does  not  apply  to  child  support 
orders  under  the  Divorce  Act.  Under  the  federal  Child  Support  Guidelines,  s.  25  requires 
a  party  to  make  a  request  for  updated  financial  information  before  the  obligation  to 
disclose  is  triggered. 


Anu  Osborne  and  Michael  Williams,  “Lower-income  women  benefit  from  support 

recalculation  service” 

The  Lawyers  Weekly ,  June  29,  2007 

Women  in  lower  to  middle  income  brackets  often  do  not  apply  to  vary  child  support  orders  after 
the  initial  order  is  granted  at  separation  or  divorce.  Many  of  these  women  cite  this  reason:  they 
do  not  qualify  for  legal  aid  and  do  not  have  the  financial  means  to  return  to  court.  Manitoba’s 
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addressing  the  issue  of  costs.  The  service’s  staff  and  officers  are  not  compellable  as  witnesses  at 
the  hearing. 

Manitoba’s  Child  Service  Recalculation  Service  is  unique.  Although  other  jurisdictions  in 
Canada  offer  similar  services,  none  offer  a  recalculation  of  special  or  extraordinary  expenses. 
The  service  recalculates  such  expenses  provided  that  the  expenses  are  specifically  described  in 
the  original  child  support  order.  The  service  is  also  unique  in  that  it  focuses  on  actual  and  current 
income  in  recalculating  child  support,  as  required  by  s.  2(3)  of  the  Child  Support  Guidelines. 

Since  the  service  started  on  July  2,  2005,  and  up  to  Jan.  31,  2007,  the  date  of  the  service’s 
interim  evaluation,  the  service  made  215  orders.  Approximately  80  per  cent  of  the  recalculation 
requests  were  made  by  the  recipients,  although  payors  also  used  the  service  to  apply  for  a 
reduction  in  the  ongoing  table  amount  because  of  a  reduction  in  income. 

The  level  of  satisfaction  expressed  by  the  users  is  high.  Less  than  two  per  cent  of  the 
service’s  orders  have  been  appealed.  There  were  478  active  files  as  of  Jan.  31,  2007,  for 
recalculations  scheduled  to  commence  in  2007. 

The  preliminary  statistics  pending  the  completion  of  a  formal  evaluation  of  the  Manitoba 
Child  Support  Recalculation  Service  indicate  that  the  average  table  amount  increase  in  the  first 
recalculation  of  child  support  for  one  child  is  $177.63  per  month  or  $2,141.56  per  year,  a 
significant  sum  of  money  to  a  recipient  raising  a  child  on  modest  means.  The  population  that  has 
benefited  the  most  from  the  implementation  of  the  service  has  been  lower  to  middle  income 
working  women. 

Anu  Osborne  is  a  partner  at  Smith  Osborne  LLP  in  Winnipeg.  She  practises  primarily  in  the  area 
of  family  law,  collaborative  family  law  and  mediation.  Michael  Williams  is  the  current  chair  of 
the  Manitoba  Bar  Association  Family  Section,  and  Senior  Support  Determination  Officer  of  the 
Manitoba  Child  Support  Recalculation  Service. 


Note:  Recalculation  of  Child  Support  in  Ontario 

One  of  the  changes  introduced  by  the  Family  Statute  Law  Amendment  Act,  2008,  S.O. 
2009,  c.  11  is  provision  for  a  child  support  recalculation  service  similar  to  that  in 
Manitoba.  These  provisions  have  not  yet  been  proclaimed  in  force. 

A  new  s.  39.1  has  been  added  to  the  Ontario  Family  Law  Act,  which  provides  that 
child  support  amounts  payable  under  a  court  order  or  domestic  contract  that  is  filed  with 
the  court  may  be  recalculated  by  a  child  support  service  to  reflect  updated  income 
information: 

39.1  (1)  Recalculation  of  child  support  —  The  amount  payable  for  the  support  of  a  child  under 
an  order  may  be  recalculated  in  accordance  with  this  Act  and  the  regulations  made  under  this  Act, 
by  the  child  support  service  established  by  the  regulations,  in  order  to  reflect  updated  income 
information. 

(2)  Effect  of  recalculation  —  Subject  to  any  review  or  appeal  process  established  by  the 
regulations  made  under  this  Act,  if  the  child  support  service  recalculates  an  amount  payable  for  the 
support  of  a  child  under  an  order,  the  recalculated  amount  is,  31  days  after  the  date  on  which  the 
parties  to  the  order  are  notified  of  the  recalculation  in  accordance  with  the  regulations,  deemed  to 
be  the  amount  payable  under  the  order. 

The  amendments  also  added  regulation-making  authority  to  the  Family  Law  Act, 
respecting  the  recalculation  of  child  support  amounts,  including  authority  to  establish  the 
child  support  service  and  to  govern  recalculation  procedures  and  decision.  Section  69  of 
the  FLA,  which  deals  with  regulation  making  authority,  was  amended  by  the  addition  of 
subsections  (4)  and  (5): 
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(4)  Same  —  The  Lieutenant  Governor  in  Council  may  make  regulations  respecting  the  production 
of  information,  including  income  information,  relating  to  child  support  obligations  created  by 
domestic  contracts  or  by  written  agreements  that  are  not  domestic  contracts,  and  providing  for 
enforcement  procedures  when  that  information  is  not  provided. 

(5)  Same  —  The  Lieutenant  Governor  in  Council  may  make  regulations  governing  the 
recalculation  of  the  amount  payable  for  the  support  of  a  child  for  the  purposes  of  section  39.1, 
including  regulations, 

(a)  establishing  a  child  support  service,  governing  its  structure  and  prescribing  its  powers, 
duties  and  functions; 

(b)  governing  procedures  respecting  the  recalculation  of  child  support  amounts; 

(c)  governing  the  recalculation  of  child  support  amounts  by  the  child  support  service; 

(d)  providing  for  review  or  appeal  processes  respecting  recalculated  child  support  amounts; 

(e)  excluding  specified  classes  of  provisions  for  child  support  from  recalculation. 
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D.  Entitlement  to  Child  Support:  Who  is  a  parent?  Who  is  a 
child? 

(a)  Children  Over  the  Age  of  Majority 


Nicholas  Bala  &  Colleen  Feehan,  “Child  Support  for  Adult  Children:  When  Does 

Economic  Childhood  End?” 

I Queen 's  Faculty  of  Law ,  Legal  Studies  Research  Paper  Series,  Working  Paper  No.  08-01  (April 
23,  2008),  at  1-8,  49-50,  available  online  at  http://ssrn.com/abstract=l  123979  (footnotes  omitted) 

Introduction:  Scope  and  Themes  of  this  Paper 

The  amount  of  parental  assistance  that  adult  children  in  Canada  are  receiving  is  increasing,  with 
more  young  adults  spending  more  time  in  post-secondary  institutions  with  parental  support  and 
living  with  their  parents  until  a  later  age.  For  parents  in  intact  families,  the  provision  of  support 
and  assistance  to  adult  children  fulfils  a  moral  obligation  to  help  their  children  attain  a 
reasonable  degree  of  self-sufficiency.  However,  separated  parents  may  be  disinclined  to  honour 
this  moral  obligation,  and  accordingly  Canadian  law  imposes  a  legal  obligation  on  parents  who 
are  separated  or  divorced  to  provide  support  for  adult  children.  The  objective  of  the  legal 
obligation  is  to  help  adult  children  achieve  self-sufficiency,  either  by  obtaining  a  post-secondary 
education  and  pursuing  a  career,  or,  in  cases  of  disability  or  unemployment,  by  providing  support 
through  a  transitional  period  until  other  social  institutions  will  provide  an  acceptable  amount  of 
financial  aid  or  self-sufficiency  is  attained. 

Unlike  most  areas  of  child  support  law  where  the  introduction  of  the  Child  Support 
Guidelines  in  1997  brought  a  significant  degree  of  predictability  and  reduced  the  need  to 
consider  the  circumstances  of  individual  children  and  parents,  support  for  adult  children  remains 
an  area  where  there  is  significant  judicial  discretion  and  only  limited  predictability.  The  facts  of 
individual  cases  may  be  significant,  as  may  be  the  opinions  the  particular  judge  about  the  socially 
contentious  issue  of  when  economic  childhood  ends,  and  when  and  how  the  adult  obligation  of 
self-support  begins. 

While  this  remains  a  contentious  and  discretionary  area,  there  are  some  clear  trends  in  the 
case  law.  Reflecting  the  changes  in  intact  families  where  young  adults  are  living  with  their 
parents  longer  as  well  as  looking  to  parents  for  more  financial  support,  compared  to  a  couple  of 
decades  ago,  the  courts  in  Ontario  and  other  Canadian  provinces  are  now  more  likely  to 
recognize  the  obligation  to  provide  support  for  adult  children.  Further,  the  duration  of  support  is 
now  likely  to  be  a  somewhat  longer,  though  most  support  orders  terminate  when  children  are  in 
their  early  twenties,  and  the  obligation  to  provide  support  very  rarely  extends  past  the  mid¬ 
twenties  of  the  adult  child. 

The  Social  Context 

In  his  article  “Post-Secondary  Education  &  the  ‘Twixters,”  Aaron  Franks  suggests  that  the 
increased  amount  of  time  that  young  people  are  spending  in  school  and  living  with  their  parents 
is  caused  by  a  psychological  reluctance  to  “leave  the  ‘nest’ ”  as  young  adults  “stall  for  a  few  extra 
years,  putting  off  the  iron  cage  of  adult  responsibility  that  constantly  threatens  to  crash  down  on 
them.”  While  his  social  analysis  may  have  some  merit,  it  is  also  true  that  securing  good 
employment  in  the  work  force  is  demanding  more  training  and  education,  causing  increasing 
numbers  of  young  adults  to  spend  more  time  in  post-secondary  institutions.  Further,  the  tuition 
for  many  programs  has  dramatically  increased.  More  time  in  school  and  higher  tuition  costs 
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means  higher  debt  loads,  resulting  in  more  young  adults  living  with  parents  while  paying  off 
debts  rather  than  living  on  their  own. 

The  Relevant  Statutory  Provisions 

The  authority  for  a  court  to  order  child  support  for  children  over  the  age  majority  is  found  in  the 
Divorce  Act,  and,  in  Ontario,  the  Ontario  Family  Law  Act,  while  the  Child  Support  Guidelines 
are  to  be  used  to  determine  the  quantum  that  should  be  ordered. 

The  Divorce  Act  and  the  Family  Law  Act  determine  who  is  eligible  for  support;  while  there  is 
significant  overlap  in  the  relevant  definitions,  there  are  some  significant  differences.  First,  they 
differ  on  who  can  make  an  application  for  child  support  for  an  adult  child.  Second,  they  differ  on 
the  circumstances  in  which  child  support  can  be  ordered  for  an  adult  child. 

The  Divorce  Act  provides: 

2. (1)  “child  of  the  marriage”  means  a  child  of  two  spouses  or  former  spouses  who,  at  the  material 
time... 

(b)  is  the  age  of  majority  or  over  and  under  their  charge  but  unable,  by  reason  of  illness, 
disability  or  other  cause,  to  withdraw  from  their  charge  or  to  obtain  the  necessities  of  life; 

The  Ontario  Family  Law  Act  provides: 

31.  (1)  Obligation  of  Parent  to  Support  Child  -  Every  parent  has  an  obligation  to  provide  support 
for  his  or  her  unmarried  child  who  is  a  minor  or  is  enrolled  in  a  full  time  program  of  education,  to 
the  extent  that  the  parent  is  capable  of  doing  so. 

(2)  Idem  -  the  obligation  under  subsection  (1)  does  not  extent  to  a  child  who  is  sixteen  years  of 
age  or  older  and  has  withdrawn  from  parental  control. 

The  provisions  of  the  Family  Law  Act  govern  cases  where  the  parties  are  not  obtaining  a  divorce, 
most  often  because  the  parents  were  not  married  to  each  other. 

Determining  the  amount  of  support  that  the  child  will  be  entitled  to  under  either  legislative 
scheme  is  done  under  the  Child  Support  Guidelines,  which  provide: 

3.  (2)  Child  the  age  of  majority  or  over  -  Unless  other  provided  under  these  Guidelines,  where  a 
child  to  whom  an  order  for  the  support  of  child  relates  is  the  of  majority  or  over,  the  amount  of  an 
order  for  the  support  of  a  child  is 

(a)  the  amount  determined  by  applying  these  Guidelines  as  if  the  child  were  under  the  age 
of  majority;  or 

(b)  if  the  court  considers  that  amount  to  be  inappropriate,  the  amount  that  the  court 
considers  appropriate,  having  regard  to  the  condition,  means,  needs,  and  other 
circumstances  of  the  child  and  the  financial  ability  of  each  spouse  to  contribute  to  the 
support  of  the  child. 

7.  (1)  Special  or  Extraordinary  Expenses  -  In  a  child  support  order,  the  court  may,  on  either 
spouse’s  request,  provide  for  an  amount  to  cover  all  or  any  portion  of  the  following  expenses, 
which  expense  may  be  estimated,  taking  into  account  the  necessity  of  the  expense  in  relation  to  the 
child’s  best  interests  and  the  reasonableness  of  the  expense  in  relation  to  the  means  of  the  spouses 
and  those  of  the  child  and  to  the  family’s  spending  pattern  prior  to  the  separation... 

(e)  expenses  for  post-secondary  education 

Eligibility  Under  the  Two  Statutes 

The  Divorce  Act  and  the  Family  Law  Act  differ  in  the  criteria  that  they  establish  for  eligibility  for 
support  may  be  ordered  for  an  adult  child.  The  Family  Law  Act  sets  out  more  of  a  “bright  line” 
test,  with  eligibility  only  if  a  young  adult  child  is  “enrolled  in  a  full  time  program  of  education” 
and  has  not  voluntarily  withdrawn  from  parental  control.  The  Divorce  Act  has  a  broader  and 
more  discretionary  test,  allowing  for  support  for  young  adults  “but  unable,  by  reason  of  illness, 
disability  or  other  cause,  to  withdraw  from  [parental]  charge.” 

Most  all  of  the  reported  case  law  for  support  of  adult  children  under  the  Divorce  Act  deals 
with  cases  where  the  child  is  pursuing  post-secondary  studies,  and  there  is  only  limited  practical 
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difference  between  the  two  legislative  regimes.  However,  the  Divorce  Act  is  clearly  broader, 
allowing  for  support  for  children  who  are  disabled,  pursuing  competitive  athletic  careers  or 
simply  unemployed. 

Who  Can  Apply? 

The  Divorce  Act  allows  only  spouses  and  former  spouses  to  apply  for  support  on  a  child’s  behalf. 
...  Support  is  a  creation  of  statute.  This  means  that  standing  to  apply  for  support,  entitlement  to 
support,  and  form,  duration  and  amount  of  support  are  all  governed  by  the  enabling  support 
legislation.  A  child  is  not  a  party  to  divorce  proceedings  and  there  is  no  provision  in  the  Divorce 
Act  to  allow  a  child  to  claim  support  or  apply  to  vary  an  outstanding  support  order. 

By  way  of  contrast,  the  Family  Law  Act  states  that  a  “dependant”  may  apply  for  the  support, 
which  allows  a  child  to  make  his  or  her  own  application.  Even  under  the  F.L.A.,  child  support  for 
adult  children  is  normally  obtained  by  the  custodial  parent,  but  adult  children  can  themselves 
apply.  In  Letourneau  v.  Haskell,  Clements  Co.  Ct.  J.10  allowed  the  application  of  a  sixteen  year 
old  boy  for  support  from  his  mother  under  what  is  now  the  Family  Law,  and  commented:  1 1 

...  the  concept  of  the  ‘withdrawal  from  parental  control’  at  age  16  means  a  ‘voluntary’  withdrawal; 
the  free  choice,  indeed,  of  the  child  to  cut  the  family  bonds  and  strike  out  on  a  life  of  his  own  ...  It 
is  his  choice,  freely  made,  to  cut  himself  away  from  the  family  unit.  Once  this  choice  is  freely 
made  and  the  responsibility  accepted  by  the  child,  the  family  unit  has,  in  effect,  been  severed  and 
the  responsibility  of  the  parents  to  support  the  child  thus  ceases. 

If  the  child  is  driven  from  parental  control  by  the  emotional  or  physical  abuse  in  the  home 
brought  on  due  to  the  circumstances  in  the  home,  then  surely  he  cannot  be  compelled  to  remain 
there  ...  The  choice  of  leaving  was  not  voluntary  but  of  necessity  to  ensure  the  physical  and  mental 
well-being  of  the  child. 

There  is  not  much  reported  case  law  on  adult  children  bringing  their  own  support  applications 
under  the  F.L.A,  and  while  in  theory  such  an  application  could  be  brought  even  if  parents 
continue  to  reside  together,  all  of  the  reported  cases  actually  involve  situations  where  the  parents 
are  no  longer  living  together.  The  courts  have  generally  accepted  that  where  a  child  is  18  or  19 
years  and  still  attending  high  school,  there  is  an  onus  on  the  parents  to  establish  that  the  child  has 
voluntarily  withdrawn  from  “parental  control.”  12  The  courts  are  generally  sympathetic  to  young 
adults  who  having  difficulty  in  living  with  their  parents  if  there  has  been  the  upset  of  parental 
separation.  In  Judd  v.  Judd  the  court  held  that  an  18  year  old  girl  whose  parents  had  separated 
when  she  was  2  years  old  could  bring  her  own  child  support  application  under  the  F.L.A.  against 
her  father,  despite  the  fact  that  she  was  living  with  a  the  family  of  a  friend.  The  court  concluded 
that  she  could  not  reasonably  be  expected  to  live  with  either  parent,  taking  into  account  the 
negative  attitude  of  her  step-mother  towards  the  girl.  Guay  Prov.  Ct.J  observed:  13 

it  is  clear  that  the  respondent... did  not  remove  herself  from  the  home  of  either  of  her  parents 
simply  because  she  was  a  rebellious  teenager  seeking  a  life  of  untrammeled  freedom.  Her 
departure  from  each  of  these  homes,  I  find,  was  ultimately  caused  by  the  break-up  of  her  parents' 
home  and  her  consequent  inability  to  function  in  either  of  the  reconstituted  units.  As  such,  it  cannot 
be  argued  that  she  voluntarily  withdrew  from  parental  control.  As  an  eighteen-year-old  who  is  still 
pursuing  her  education,  she  should  not  be  left  to  her  own  wits  to  fund  her  uncompleted  education. 

On  the  other  hand,  in  cases  where  young  adults  choose  to  establish  independence,  they  cannot 
look  to  their  parents  for  support;  the  lack  of  judicial  sympathy  is  most  apparent  in  cases  where 
the  child  leaves  to  live  with  a  boy  friend  (or  girl  friend.) 

In  summary,  an  order  for  an  application  to  be  made  under  either  Act,  the  child  must  display  a 
level  of  dependence,  and  as  a  result,  applications  are  most  likely  to  be  made  and  enforced  by  the 
“custodial”  (or  perhaps  better  the  “residential”)  parent.  In  practical  terms,  that  parent  is  most 
likely  to  have  the  resources  and  understanding  to  deal  with  the  court  process.  However,  if  there  is 
no  child  support  order  under  the  Divorce  Act,  it  is  possible  for  a  child  to  bring  his  or  her  own 
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support  application  under  the  Family  Law  Act,  provided  that  the  child  is  in  attendance  at  school 
and  can  show  that  there  has  not  be  a  “voluntary  withdrawal  from  parental  control.” 

Who  Can  be  Paid? 

Unlike  with  the  application  which  cannot  be  brought  by  a  child  under  the  Divorce  Act,  both  the 
Divorce  Act  and  the  Family  Law  Act  permit  support  payments  to  be  made  either  to  the  other 
parent  or  the  child  directly.  Although  payments  are  usually  made  to  the  applicant  parent,  direct 
payment  to  the  child  may  be  ordered  or  arranged  by  agreement  in  cases  where  the  child  is  living 
away  at  school  or  there  is  a  high  level  animosity  between  the  two  parents. 

In  some  cases  where  the  relationship  between  an  adult  child  and  the  payor  parent  is  strained, 
the  court  may  order  that  payment  is  to  be  made  to  the  child  or  directly  to  a  post-secondary 
institution  on  the  child’s  behalf,  in  order  to  emphasize  to  the  child  “where  the  money  comes 
from,”  and  hopefully  instill  an  appropriately  appreciative  attitude  in  the  child.  This  will  also 
ensure  that  there  is  no  benefit  to  a  hostile  applicant  parent  from  the  support. 

In  Colford  v.  Colford  the  court  found  that  the  child’s  mother  had  negatively  influenced  her 
son  after  the  separation,  and  effectively  alienated  him  from  the  payor  father.  By  the  time  that  the 
child  was  an  adult  and  residing  at  university,  the  father  brought  an  application  to  terminate 
support.  Goodman  J  continued  support,  but  ordered  that  support  was  to  be  made  directly  to  the 
child’s  post-secondary  institution.  Similarly,  in  Rosenberg  v.  Rosenberg  Chapnik  J.  found  that 
the  mother  bore  much  of  the  responsibility  for  the  breakdown  in  the  relationship  between  the 
daughter  and  her  father.  The  child  in  this  case  also  lived  away  at  school  for  most  of  the  year. 
Accordingly,  Chapnik  J.  ordered  that  support  payments  be  made  directly  to  the  child  and  to  her 
educational  institution. 

Charter  Challenges  -  Going  Nowhere. 

Unfortunately,  when  parents  are  separated,  issues  arise  that  can  conflict  with  the  family’s  goal  of 
successfully  raising  and  supporting  their  offspring.  Non-custodial  parents  can  become  estranged 
from  children.  As  noted  by  McIntyre  J  [in  Michie]  : 

It  is  clear  that  adult  children  of  divorced  or  divorcing  parents  may  not  receive  the  same  financial 
assistance  as  they  might  have  if  their  parents  were  still  together.  It  is  also  clear  that  the  obligation 
which  may  be  imposed  upon  a  divorced  or  divorcing  parent  is  crafted  so  as  to  limit  the  obligation... 

Federal  and  provincial  legislation  requires  support  for  adult  children  of  separated  parents  so  that 
they  will  not  suffer  unduly  from  their  parents  separation  and  in  particular  so  that  they  can  pursue 
post-secondary  education.  Thus,  the  law  in  Canada  imposes  a  legal  obligation  on  separated 
parents  while  parents  in  intact  families  generally  only  have  a  moral  obligation  to  provide  this 
support.  The  constitutionality  of  this  legal  obligation  has  been  challenged  in  the  courts  on  several 
occasions,  as  it  does  not  exist  in  many  other  countries.  Non-custodial  parents  have  argued  that 
the  imposition  of  this  obligation  on  them  discriminates  against  them  and  violates  s.  15  of  the 
Charter ,  as  divorced  parents  have  legal  obligations  that  may  not  be  not  imposed  on  parents  who 
have  not  separated.  While  the  courts  have  acknowledged  differences  between  the  legal  treatment 
of  divorced  parents  and  married  parents,  they  have  found  that  the  needs  of  adult  children  justify 
this  difference  in  treatment.  In  one  case  in  which  the  court  rejected  such  a  challenge,  Michie  v. 
Michie  [1997  CarswellSask  608,  48  C.R.R.  (2d)  333  (Sask.Q.B.)],  McIntyre  J.  states  : 

Given  the  adverse  financial  impact  on  the  children  of  divorced  [parents]  ...  I  have  no  difficulty  in 
finding  that  the  effect  of  the  discrimination  is  proportionate  to  the  benefit.  Adult  children  of 
parents  who  are  together  and  who  are  perusing  postsecondary  education  and  who  remain 
financially  dependent  upon  their  parents  continue  to  enjoy  the  benefit  of  the  financial  means  of 
both  spouses.  The  provisions  of  the  Divorce  Act  in  question  simply  attempt  to  achieve  a  similar 
benefit  for  the  children  of  divorced  [parents]. 
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short  period  of  the  cohabitation  and  the  active  involvement  of  the  biological  father  in  the 
children’s  lives,  and  concluded  that  the  step-father  did  not  come  to  “stand  in  the  place  of 
a  parent.” 

While  the  dominant  trend  in  the  jurisprudence  appears  to  favour  the  relatively  high  threshold 
approach  of  Cook ,  there  are  judges  who  support  a  lower  threshold  for  a  person  has  “stood  in  the 
place  of  a  parent.”  Perhaps  the  decision  that  most  explicitly  rejected  Cook  was  the  2000 
Saskatchewan  decision  in  Widdis  v  Widdis, [2000]  S.J.  614  (Sask.  Q.B.)  where  McIntyre  J.  made 
an  interim  child  support  order  against  a  step-father  who  lived  with  a  woman  and  her  daughter  for 
four  and  a  half  years  years,  starting  when  the  girl  was  12.  During  the  time  when  the  spouses  lived 
together,  the  girl  continued  to  have  a  relationship  with  her  natural  father,  who  provided  indirect 
financial  support,  and  she  called  her  step-father  by  his  first  name  rather  than  “Dad.”  Factually, 
this  was  a  weaker  case  for  finding  the  stepfather  to  have  been  standing  in  the  place  of  a  parent 
than  Cook,  but  McIntyre  J.  was  clearly  taking  a  different  approach,  writing: 

If  the  court  in  Cook  suggests  a  step-parent  must  have  assumed  a  role  in  substantial  substitution  for 
the  natural  parent's  role,  then  I  must  respectfully  disagree.  Chartier  has  made  it  clear  the  focus  is 
on  the  nature  of  the  commitment  made  by  a  step-parent.  The  role  played  by  a  natural  parent  will  be 
part  of  the  equation.  However,  a  step-parent  who  stands  in  the  place  of  a  parent  does  not  replace  a 
natural  parent. 

Although  there  is  clearly  a  difference  in  judicial  approach  in  Cook  and  Widdis,  it  may  also  be 
significant  to  note  that  Widdis  was  only  an  interim  application,  and  McIntyre  J.  observed  that  it  is 
only  necessary  to  establish  a  prima  facie  case  on  an  interim  application,  and  the  court  ordered 
somewhat  less  than  the  Guideline  amount  under  s.5.  As  will  be  discussed  more  fully  below,  there 
is  a  policy  argument  that  courts  should  be  a  little  more  flexible  in  applying  the  definition  at  the 
interim  stage,  to  at  least  allow  the  child  and  biological  parents  time  to  transition  to  a  lower 
standard  of  living. 

There  are  both  high  and  low  threshold  decisions,  but  the  higher  threshold  judgments  seem  to  be 
more  frequently  cited,  with  Cook  v  Cook  being  one  of  the  most  frequently  discussed  and 
followed  posX-C harder  judgements  on  the  issue  of  the  interpretation  of  “standing  in  the  place  of 
a  parent.”  The  approach  of  Cook  recognizes,  for  example,  that  a  step-father  should  only  have  a 
support  obligation  if  a  full  “parental  role”  has  been  assumed  in  the  child’s  life,  which  is  unlikely 
to  occur  if  there  is  also  a  biological  father  who  has  an  active  role  in  the  child’s  life.  Even  the  high 
threshold  approach  recognizes  that  there  are  cases  where  it  is  appropriate  to  find  that  a  step¬ 
father  has  come  to  stand  in  the  place  of  a  parent.  Typically  these  are  cases  where  the  step-father 
came  into  the  child’s  life  at  a  relatively  early  age  and  was  “the  only  real  father  figure”  in  the 
child’s  life;  these  are  also  cases  in  which  there  is  a  relatively  close  psychological  bond  between 
the  child  and  step-father.  As  will  be  more  fully  discussed  below,  there  are  also  decisions  in 
which  the  court,  at  least  implicitly,  adopts  an  intermediate  approach,  finding  that  a  step-father 
has  stood  in  the  place  of  a  parent  after  a  relatively  short  period  of  living  with  the  child,  but  then 
reduces  or  eliminates  the  quantum  of  child  support, 70  even  if  there  is  no  support  provided  by  the 
biological  father. 


Note:  Assessing  Support  Against  a  Step-parent  under  the  Guidelines 

Once  a  relationship  of  in  loco  parentis  has  been  established,  the  issue  then  arises  of 
how  child  support  will  be  assessed  against  a  step-parent.  Specifically,  how  is  the 
support  obligation  to  be  allocated  between  the  biological  parent  and  the  step-parent? 
Note  that  under  the  Federal  Child  Support  Guidelines  a  court  is  not  required  to  follow 
the  Guideline  amount  where  support  is  being  requested  from  a  step-parent.  Section  5  of 
the  Guidelines  provides: 
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Where  the  spouse  against  whom  a  child  support  order  is  sought  stands  in  the  place  of  a  parent  for 
the  child,  the  amount  of  a  child  support  order  is,  in  respect  of  that  spouse,  such  amount  as  the  court 
considers  appropriate,  having  regard  to  the  Guidelines  and  any  other  parent’s  legal  duty  to  support 
the  child. 

How  will  a  court  determine  the  appropriate  allocation  of  support  between  a  biological 
parent  and  a  step-parent?  Should  there  be  a  presumption  that  the  primary  support 
obligation  rests  with  the  biological  parent?  Alternatively,  should  the  appropriate 
allocation  depend  upon  the  degree  to  which  each  parent  was  involved  in  the  child’s  life 
and  up-bringing?  Should  the  obligation  of  the  step-parent  only  be  reduced  from  the  table 
amount  if  the  biological  parent  is  actually  paying  child  support,  or  should  actual 
payments  from  the  biological  parent  be  irrelevant? 

How  does  one  reconcile  the  Supreme  Court  of  Canada’s  statements  in  Chartier  about 
the  nature  of  the  step-parent  support  obligation  with  the  CSG?  In  Chartier ,  the  court 
indicated  that  there  was  to  be  no  distinction  in  principle  between  the  support  obligations 
of  biological  parents  and  those  persons  found  to  be  in  loco  parentis.  Liability  for  child 
support  was  understood  to  be  “joint  and  several”.  Any  individual  parent  was  seen  as 
potentially  liable  for  the  full  amount  of  the  child  support  obligation,  but  contribution  could 
then  be  sought  from  other  liable  parents.  However,  the  specific  issues  relating  to 
implementation  of  this  principle  within  the  context  and  methodology  of  the  CSG  were  not 
addressed.  How,  for  example,  does  one  determine  the  “full  child  support  obligation" 
within  the  context  of  the  CSG,  when  our  methodology  is  no  longer  one  which  generates 
a  monthly  sum  needed  to  support  the  child,  which  could  then  be  apportioned  between 
biological  and  social  parents?  Under  the  CSG,  we  have  moved  from  a  focus  on 
children’s  needs  to  a  focus  on  shares  of  parental  income. 

As  well,  the  Supreme  Court  of  Canada’s  statement  that  there  is  no  distinction  between 
the  support  obligations  of  biological  and  social  parents  is  inconsistent  with  the  distinction 
made  under  the  CSG  between  biological  parents,  whose  child  support  commitment  is 
essentially  fixed  by  the  Guidelines,  and  persons  who  stand  in  the  place  of  a  parent,  with 
respect  to  whom  the  CSG  allow  discretion  to  depart  from  the  table  amounts?  There  is 
no  ability  to  reduce  the  obligation  of  the  biological  parent  under  s.  5  when  a  step-parent 
is  also  obligated  to  pay  support;  apportionment  in  that  sense  is  not  available  under  the 
Guidelines.  Section  5  of  the  CSG  only  gives  courts  the  power  to  depart  from  the 
guideline  amounts  in  setting  the  support  obligation  of  the  step-parent;  this  is  the  only 
sense  in  which  "apportionment”  is  available. 

Many  of  these  issues  were  addressed  in  the  recent  decision  of  the  B.C.C.A.  in  the  H. 
(U.V.)  v.  H.  (M.W.)  case  that  follows. 


H.  (U.V.)  v.  H.  (M.W.) 

2008  BCCA  177,  59  R.F.L.  (6th)  25  (B.C.C.A.) 

Annotation  [by  Philip  Epstein  and  Aaron  Franks] 

This  decision  about  child  support  from  the  British  Columbia  Court  of  Appeal  will  likely  stand  as 
the  leading  case  on  the  obligations  of  stepparents  to  support  their  children.  Some  12  years  since 
the  Federal  Child  Support  Guidelines  were  introduced,  the  courts  are  still  wrestling  with  some 
fundamental  problems.  These  problems  continue  to  bedevil  the  courts  and  take  up  an  enormous 
amount  of  judicial  time.  It  is  time  for  the  Guidelines  to  be  revisited  in  some  of  these  areas,  and 
also  time  for  rebalancing  some  of  the  competing  interests. 
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VIII.  SPOUSAL  SUPPORT 

A.  Some  Preliminary  Issues  of  Jurisdiction  and  Standing 


1.  Jurisdiction 

Jurisdiction  over  spousal  support  is  divided  between  the  federal  and  provincial  governments. 
While  the  materials  in  this  chapter  will  focus  on  the  legal  regulation  of  spousal  support  under  the 
federal  Divorce  Act,  1985,  you  should  be  aware  that  spousal  support  claims  may  also  be  made 
under  provincial/territorial  legislation — in  Ontario  under  the  Family  Lcm>  Act,  1986.  In  general, 
the  principles  of  spousal  support  articulated  under  the  Divorce  Act  have  influenced  the 
interpretation  of  provincial  support  legislation,  although  in  some  cases  there  are  distinct 
differences  in  wording  (reflecting  different  policy  choices)  that  must  be  recognized.  The  spousal 
support  provisions  of  the  Ontario  Family  Law  Act  and  the  Divorce  Act  explicitly  endorse  the 
same  four  objectives  for  spousal  support,  but  the  Family  Law  Act  contains  a  much  more  detailed 
list  of  factors  to  be  taken  into  account  and,  as  well,  offers  a  more  extensive  array  of  remedial 
powers.  The  Spousal  Support  Advisory  Guidelines  (2008),  a  set  of  informal  guidelines  developed 
as  a  practical  tool  to  assist  in  the  determination  of  the  amount  and  duration  of  spousal  support 
under  the  Divorce  Act  are  in  practice  also  used  under  provincial  support  legislation. 

The  provisions  of  the  federal  Divorce  Act  in  relation  to  support  for  divorced  persons  have 
been  held  to  be  paramount  over  provincial  legislation;  see  Richards  v.  Richards  (1972),  7  R.F.L. 
360  (S.C.C.).An  application  for  support  under  the  Family  Law  Act  must  be  brought  while  the 
parties  are  still  spouses  within  the  definition  of  the  Act.  Applications  cannot  be  made  after 
divorce.  If  no  application  for  support  was  made  in  the  divorce  proceedings  and  a  divorce  was 
granted,  any  subsequent  application  for  support  must  be  made  as  a  corollary  relief  claim  under 
the  Divorce  Act.  Richards,  supra. 

2.  Standing — Who  Can  Apply? 

(a)  Divorce  Act,  1985 :  Spouses  and  Former  Spouses 

An  application  may  be  made  for  interim  or  permanent  spousal  or  child  support  by  either  or  both 
spouses  or  former  spouses  pursuant  to  subsections  15(1),  (2)  and  (3)  of  the  Divorce  Act,  1985. 
Applications  for  support  can  be  made  in  the  divorce  proceedings  or  in  separate  corollary  relief 
proceedings  following  the  divorce. 

(ii)  The  Family  Law  Act,  1986:  Extended  Definition  of  Spouse 

Support  obligations  are  dealt  with  in  Part  III  of  the  Family  Law,  1986.  An  application  may  be 
made  for  interim  or  permanent  spousal  or  child  support  by  a  dependent  or  a  dependent’s  parent 
as  defined  and/or  by  a  public  agency  (see  ss.  33(2),  (3)).  A  dependent,  as  defined  in  s.  29  is  “a 
person  to  whom  another  has  an  obligation  to  provide  support.”  These  obligations  are  set  out  in 
ss.  30,  31,  and  32.  Section  30  provides  for  the  obligation  of  spouses.  The  definition  of  “spouse” 
in  s.  29  of  the  Act  has  been  extended  beyond  married  couples  to  include  unmarried  couples  who 
have  cohabited  continuously  for  a  period  of  not  less  than  three  years  or  in  a  relationship  of  some 
permanence,  if  they  are  the  natural  or  adoptive  parents  of  a  child.  Cases  determining  whether 
unmarried  cohabitants  are  spouses  can  be  found  in  volume.  I  of  the  materials,  together  with  the 
M.  v.  H.  decision. 
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Note:  The  Supreme  Court  of  Canada  ’’Trilogy”: 

Pelech ,  Richardson  and  Caron 

On  June  4,  1987,  the  Supreme  Court  of  Canada  decided  three  cases:  Pelech  v.  Pelech  (1987),  7 
R.F.L.  (3d)  225,  Richardson  v.  Richardson  (1987),  7  R.F.L.  (3d)  304,  and  Caron  v.  Caron 
(1987),  7  R.F.L.  (3d)  274.  All  three  cases  arose  under  the  1968  Divorce  Act  and  dealt 
specifically  with  the  issue  of  the  courts'  ability  to  set  aside  separation  agreements  which  had 
terminated  spousal  support.  The  Supreme  Court  of  Canada  articulated  a  very  stringent  test  for 
awarding  support  other  than  as  provided  by  the  contract:  an  unforeseen  radical  change  in 
circumstances  causally  connected  to  the  marriage.  Following  Pelech,  many  courts  applied  the 
"causal  connection"  test  to  "pure"  support  applications  where  no  contract  was  involved.  On  this 
interpretation,  the  "radical  change  in  circumstances"  part  of  the  test  was  seen  as  relating  to  the 
issue  of  contract  variation  and  the  "causal  connection"  part  of  the  test  was  understood  to  relate 
more  generally  to  the  issue  of  support  entitlement.  The  implications  of  the  trilogy  cases  with 
respect  to  domestic  contracts  will  be  dealt  with  in  chapter  VIII  of  the  materials,  below.  For 
present  purposes,  read  the  trilogy  cases  in  order  to  understand  what  a  philosophy  of  spousal 
support  based  upon  "causal  connection"  would  entail.  You  should  be  aware  that  the  application 
of  the  Pelech  "causal  connection"  test  to  "pure"  support  applications  where  no  contract  was 
involved  was  contentious,  and  was  ultimately  rejected  by  the  Supreme  Court  of  Canada  in  its 
1992  decision  in  Moge  v.  Moge — a  story  that  will  unfold  in  the  materials  which  follow  the  Pelech 
and  Richardson  decisions. 


Pelech  v.  Pelech 

(1987),  7  R.F.L.  (3d)  225  (S.C.C.) 

[Although  the  1985  Divorce  Act  was  in  force  by  the  time  this  case  was  heard  by  the  Supreme 
Court  of  Canada,  this  case  was  decided  under  the  1968  Divorce  Act  because  that  was  the 
legislation  in  force  when  the  proceedings  began.] 

WILSON  J.  (DICKSON  C.J.C.,  MCINTYRE,  LAMER  and  LE  DAIN  JJ.  concurring):-  Section 
1 1(2)  of  the  Divorce  Act  R.S.C.  1970  c.  D-8  confers  on  the  court  the  power  to  vary  a  previous 
order  for  maintenance  “having  regard  to  the  conduct  of  the  parties  since  the  making  of  the  order 
or  any  change  in  the  condition  means  or  other  circumstances  of  either  of  them.”  This  appeal 
specifically  addresses  the  extent  of  the  constraints  if  any  imposed  on  that  power  by  the  existence 
of  a  valid  and  enforceable  maintenance  agreement.  Should  the  parties  be  held  to  the  terms  of 
their  contract  or  should  the  court  intervene  to  remedy  the  inequities  now  alleged  by  one  of  the 
parties  to  be  flowing  from  the  bargain  previously  entered  into  freely  and  on  full  knowledge  and 
with  the  advice  of  counsel?... 

I.  The  Facts 

The  parties  were  married  in  1954.  They  had  two  children.  The  respondent,  Mr.  Pelech,  ran  a 
general  contracting  business  which  later  expanded  and  diversified.  The  appellant  assisted  her 
husband  by  acting  as  a  receptionist  and  bookkeeper  until  the  mid-1960s.  The  parties  were 
divorced  on  1st  May  1969.  Wilson  C.J.S.C.  of  the  British  Columbia  Supreme  Court  who  presided 
at  the  petition  for  divorce  found  that  Mrs.  Pelech  had  serious  psychological  problems  and 
awarded  custody  of  the  children  to  Mr.  Pelech.  He  also  awarded  Mrs.  Pelech  permanent 
maintenance  and  referred  the  case  to  the  registrar  for  recommendations  in  this  regard. 

The  parties,  after  obtaining  the  advice  of  counsel,  entered  into  a  maintenance  agreement  on 
15th  September  1969  which  was  approved  by  the  registrar.  The  agreement  provided  for  a  total 
payment  of  $28,760  over  a  period  of  13  months.  Clause  (b)  of  the  agreement  stated: 
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child’s  contact  with  the  other  parent,  not  because  of  the  child’s  wants  or  needs,  but  because  he 
despises  his  ex-spouse  and  wants  to  have  nothing  more  to  do  with  her. 

Concerns  about  the  effects  of  the  divorce  on  the  children  underlie  many  of  the  formal 
limitations  on  private  ordering — e.g.,  the  requirement  of  court  review  of  private  agreements 
relating  to  custody  and  child  support;  the  legal  rules  prohibiting  parents  from  making 
nonmodifiable  and  binding  agreements  concerning  these  elements.  In  addition,  the  potential 
conflict  of  interest  between  divorcing  parents,  on  the  one  hand,  and  the  children,  on  the  other, 
have  led  many  to  advocate  the  appointment  of  counsel  for  children,  so  that  the  children’s 
interests  can  be  directly  represented  in  the  divorce  proceedings.... 


Read  Part  IV  of  the  Ontario  Family  Law  Act ,  which  deals  with  domestic  contracts.  Think 
about  the  kinds  of  contracts  that  are  permitted,  the  required  formalities,  and  the  limits 
that  are  imposed  on  contracting. 


Note:  Religious  Marriage  Contracts 

Will  marriage  contracts  dealing  with  religious  obligations  be  enforceable  as  domestic 
contracts? 


Philip  Epstein  and  Lene  Madsen,  “Comment  on  Nasin  v.  Nasin” 

Family  Lem  Newsletter ,  May  27,  2008,  FAMLNWS  2008-21  [Westlaw  Canada] 

Nasin  v.  Nasin,  2008  CarswellAlta  468  (Alta.  Q.B.)  is  a  puzzling  case  about  a  Muslim  marriage 
contract  called  a  “Mahr.”  The  parties  were  married  for  just  nine  months.  There  were  no  children. 
They  accumulated  some  property  the  division  of  which  was  the  subject  of  the  trial.  The  amount 
of  property  was  not  significant  and  could  not  possibly  have  warranted  the  costs  of  a  trial.  What 
apparently  spurred  the  parties  on  was  the  issue  of  the  Mahr.  Under  Muslim  tradition,  or  at  least 
as  it  was  explained  in  this  trial,  the  bride  and  groom  bargain  as  to  an  amount  that  the  husband 
will  pay  in  the  event  of  a  marriage  breakdown.  All  of  this  occurred  just  before  the  marriage.  In 
this  case  the  parties  each  chose  an  uncle  to  negotiate  on  their  behalf.  Those  uncles  left  the 
wedding  to  have  a  discussion  and  when  they  returned  suggested  that  the  amount  should  be 
determined  by  the  husband  paying  $10,000  if  the  marriage  broke  down.  The  wife,  naturally  said 
she  was  worth  a  million  dollars  but  accepted  the  offer  of  $10,000.  Once  the  bargain  was  made 
the  wedding  proceeded. 

There  was  no  written  agreement  about  the  Mahr  but  the  ceremony  was  videotaped.  The 
videotape  was  not  put  into  evidence  and  the  only  evidence  about  the  Mahr  was  oral  evidence 
which  the  trial  judge  accepted.  The  husband  argued  that  the  obligation  was  not  binding  and  is 
superseded  by  the  Matrimonial  Properly  Act.  The  Mahr  has  been  considered  before.  See  Nathoo 
v.  Nathoo,  1996  CarswellBC  2769  (B.C.  S.C.);  Amlani  v.  Hirani,  13  R.F.L.  (5th)  1  (B.C.  S.C.); 
and  M.  (N.M.)  v.  M.  (N.S.),  2004  CarswellBC  688  (B.C.  S.C.).  However,  in  this  case  it  was  all  a 
non-starter.  The  Mahr  did  not  meet  the  formality  requirements  of  section  38  of  the  Matrimonial 
Property  Act  and,  therefore,  even  though  the  Mahr  was  a  marriage  contract  it  was  unenforceable, 
and  the  property  was  to  be  divided  in  accordance  with  the  Act. 

In  Ontario  in  Kaddonra  v.  Hammoud,  44  R.F.L.  (4th)  228  (Ont.  Gen.  Div.),  the  Court  held 
that  it  would  not  and  should  not  determine  the  rights  and  obligations  of  the  parties  under  a  Mahr 
as  it  would  lead  the  parties  into  a  religious  thicket.  In  Khan  v.  Khan,  15  R.F.L.  (6th)  308  (Ont. 
C.J.)  Justice  Clark  was  prepared  to  hold  that  a  “Nikah”  [a  Jewish  marriage  contract]  bound  the 
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parties  civilly  but  nevertheless  in  the  particular  circumstances  of  that  case  did  not  find  it  binding 
on  the  wife  because  she  did  not  understand  the  nature  and  consequences  of  the  marriage 
agreement. 

[In  Nassim ]  Justice  Moen  noted  that  the  Supreme  Court  of  Canada  in  Marcovitz  v.  Bruker,  46 
R.F.L.  (6th)  1  (S.C.C.)  recently  addressed  the  question  of  enforceability  of  religious  agreements. 
We  do  not  think  that  is  actually  a  correct  statement  of  what  that  decision  did.  In  Bruker  v. 
Marcovitz  the  parties  entered  into  an  agreement  requiring  the  husband  to  give  a  “Get.”  The  wife 
sued  for  damages  when  the  husband  failed  to  live  up  to  his  contractual  agreement.  The  Supreme 
Court  of  Canada  was  not  determining  whether  they  could  require  the  husband  to  give  a  Get  and  it 
is  doubtful  that  they  could  have  done  so  since  that  might  well  also  be  wading  into  the  same 
religious  thicket.  The  SCC  had  to  decide  whether  the  wife  could  get  damages  for  the  husband’s 
failure  to  comply  with  a  freely  negotiated  agreement  and  they  decided  that  he  could. 

In  this  case,  the  logical  assumption  is  that  had  the  Mahr  been  in  writing  and  had  the 
formalities  of  section  38  of  the  Matrimonial  Property  Act  been  followed,  the  Court  in  Alberta 
would  have  found  it  to  be  a  valid  enforceable  prenuptial  contract.  In  the  end  we  doubt  that  the 
costs  of  this  case  justified  the  adventure  but  ...  were  the  amounts  in  the  Mahr  much  more 
significant  and  had  the  contract  met  the  formalities  of  the  Matrimonial  Property  Act,  there  might 
have  been  a  very  different  result. 


Nathoo  v.  Nathoo 

[1996]  B.C.J.  No.  2720  (B.C.S.C.) 

1  DORGAN  J.:—  Pursuant  to  the  Divorce  Act,  1985  and  the  Family  Relations  Act,  the  parties 
claim  an  order  for  divorce  and  a  division  of  family  assets  arising  from  their  marriage  of 
approximately  nine  months  duration. ... 

4  The  parties  agree  that  the  following  are  family  assets  pursuant  to  Part  3  of  the  Family 
Relations  Act: 

1.  The  residential  premises  at  1666  Hampshire  Road,  registered  in  the  name  of  the 
petitioner. 

2.  The  household  furnishings  in  the  possession  of  the  petitioner. 

3.  The  R.S.P.  portfolio  in  the  name  of  the  petitioner. 

5  On  the  evidence  I  find  that  the  two  vehicles,  namely,  the  1989  Daytona  in  the  possession  of 
the  respondent  (“Ms.  Mawani”)  and  the  1994  Chrysler  van  in  the  possession  of  the  petitioner 
(“Mr.  Nathoo”)  are  also  family  assets. 

8  The  parties  met  and  courted  for  approximately  two  years  prior  to  their  marriage.  Both  were 
raised  in  and  lived  within  the  culture  and  traditions  of  the  Ismaili  community.  Both  attend 
Mosque  regularly  and  adhere  to  the  tenets  of  their  faith.  They  were  married  within  the  traditions 
of  the  Ismaili  community,  the  most  significant  of  which,  for  the  purposes  of  this  litigation,  is  the 
marriage  contract  or  “Maher”  signed  by  the  parties  on  November  6,  1994,  the  day  of  their 
marriage.  On  the  evidence  it  is  clear  that  the  contract  was  signed  because  both  parties  wished  to 
marry  within  the  Ismaili  traditions  and  a  condition  of  so  doing  was  to  agree  to  Maher.  According 
to  the  evidence,  Maher  is  a  sum  of  money  agreed  upon  by  the  parties  which  is  to  be  paid  by  the 
husband  to  the  wife  in  the  event  of  separation.  On  the  evidence,  the  amount  of  Maher  differs  with 
each  individual  marriage.  While  Mr.  Nathoo  originally  proposed  the  sum  of  $10,000  and  Ms. 
Mawani  proposed  the  sum  of  $40,000,  the  parties  agreed  on  the  sum  of  $20,000  Canadian.  The 
contract  provides  that  Karim  Nathoo  accepts  Fahrah  Mawani  as  his  wife  and: 
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B.  Limits  on  Contracting  out  of  Family  Law  Entitlements 


The  law  that  governs  domestic  contracts  and  that  determines  what  effect  they  will  have 
is  complex.  The  rules  are  a  mix  of  statute  and  common  law.  As  a  starting  point,  the 
general  law  of  contract,  including  doctrines  such  as  unconscionability,  applies  to 
domestic  contracts,  but  often  the  common  law  of  contract  has  been  modified  or 
supplemented  by  legislative  provisions,  either  provincial  or  federal.  In  some  cases 
additional  statutory  requirements,  such  as  requirements  of  form  or  of  disclosure,  have 
been  imposed  as  a  condition  of  enforceability;  in  other  cases  legislatures  have  chosen 
to  limit  the  ability  of  parties  to  completely  opt  out  of  rights  and  obligations  created  by 
family  law  legislation  and  have  retained  some  degree  of  judicial  oversight  of  the  fairness 
of  agreements.  Some  of  the  legal  rules  relating  to  domestic  contracts  are  general  and 
apply  to  all  domestic  contracts;  others  relate  only  to  agreements  dealing  with  particular 
rights  and  obligations,  such  as  custody  and  access  or  child  support  or  spousal  support. 
Some  of  the  rules  give  courts  the  power  to  set  aside  or  invalidate  an  agreement;  some 
simply  limit  the  effect  of  an  agreement  and  allow  the  court  to  make  an  order  different 
from  the  outcome  contemplated  by  the  agreement  if  warranted  (sometimes  this  is  called 
“overriding”  the  agreement,  sometime,  inaccurately,  “varying”  the  agreement). 

We  will  begin  the  process  of  working  through  this  complex  body  of  law  by  examining  the 
legislative  provisions  that  determine  the  effect  of  an  agreement  on  statutory 
entitlements.  To  what  extent  have  legislatures  allowed  parties  to  “opt  out”  of  the 
legislative  regime?  To  what  extent  can  an  agreement  preclude  parties  from  coming  to 
court  and  asking  the  court  to  determine  their  entitlements  according  to  the  statutory 
regime?  The  enforceability  of  domestic  contracts  may  of  course  also  be  limited  by 
general  doctrines  of  contract  law,  such  as  unconscionability,  or  the  failure  to  satisfy 
additional  formal  or  procedural  requirements  imposed  by  family  law  legislation.  We  will 
examine  those  grounds  for  setting  aside  or  refusing  to  enforce  a  domestic  contract  in 
more  detail  below.  Here  we  will  focus  on  the  extent  to  which  courts  have  the  power 
under  family  law  legislation  to  refuse  to  give  effect  to  an  otherwise  valid  agreement 
because  its  contents  are  viewed  as  unfair  or  inappropriate  and  to  instead  make  the 
appropriate  order  under  the  governing  legislation.  It  is  in  this  context  that  the  issues 
related  to  the  role  of  contract  in  the  family  context — the  tensions  between  certainty  and 
fairness — are  addressed  most  directly. 

The  leading  case  on  domestic  contracts  and  the  competing  pulls  of  certainty  and 
fairness  is  the  Supreme  Court  of  Canada’s  decision  in  Miglin  v.  Miglin,  [2003]  1  S.C.R. 
303,  34  R.F.L.(5’j  255.  Although  Miglin  dealt  specifically  with  the  courts’  overriding 
discretion  under  the  Divorce  Act  to  order  support  other  than  as  provided  for  by  an 
agreement,  the  ideas  in  Miglin  have  become  the  starting  point  for  the  discussion  of  the 
treatment  of  domestic  contracts  in  many  other  contexts.  In  Hartshorne  v.  Hartshorne , 
[2004]  1  S.C.R  550,  47  R.F.L.  (5th)  5,  extracted  below,  the  ideas  from  Miglin  were  used 
to  shape  the  discretion  under  B.C.’s  Family  Relations  Act  to  vary  unfair  property 
agreements.  As  well,  in  Rick  v.  Brandsema,  [2009]  1  S.C.R.  295,  62  R.F.L.  (6th)  239, 
also  extracted  below,  it  appears  that  the  ideas  from  Miglin  have  begun  to  influence  the 
development  of  the  doctrine  of  unconscionablity  as  applied  to  domestic  agreements. 

Section  2(10)  of  the  Ontario  Family  Law  Act  deals  explicitly  with  the  effect  of  an 
agreement  and  provides  that  a  domestic  contract  prevails  over  the  Act  unless  the  Act 
provides  otherwise: 
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2(10)  Act  subject  to  contracts.  A  domestic  contract  dealing  with  a  matter  that  is  also 
covered  by  this  Act  prevails  unless  this  Act  provides  otherwise. 

There  is  no  similar  provision  in  the  Divorce  Act  and  the  effect  of  an  agreement  on  the 
matters  covered  by  the  Act  has  been  worked  out  through  judicial  interpretation.  Under 
both  pieces  of  legislation,  the  effect  of  an  agreement  varies  depending  upon  the  subject 
matter  of  the  agreement. 

(a)  property  agreements 

In  some  jurisdictions,  such  as  in  British  Columbia  under  its  former  Family  Relations  Act 
(now  repealed),  courts  are  given  a  power  to  reapportion  matrimonial  property  other  than 
as  provided  for  by  a  domestic  contract  if  the  contractual  result  would  be  unfair  (see 
Stark  v.  Stark  (1990),  26  R.F.L.  (3d)  425  (B.C.C.A.)  and  Clarke  v.  Clarke  (1991),  31 
R.F.L.  (3d)  383  (B.C.C.A.),  and  Hartshorne  v.  Hartshorne ,  [2004]  1  S.C.R  550,  47  R.F.L. 
(5th)  5, extracted  below).  No  such  power  exists  under  Ontario's  Family  Law  Act  to  vary 
the  property  provisions  of  a  domestic  contract.  Thus,  a  property  agreement  will  prevail 
over  the  provisions  of  Part  I  of  the  FLA  unless: 

(i)  the  agreement  is  unenforceable  under  s.  55  because  it  is  not  in  the  proper  form, 

(ii)  the  agreement  can  be  set  aside  under  s.  56(4)  of  the  FLA,  which  includes  the 

general  provisions  of  contract  law  and  a  statutory  duty  of  disclosure, 

(iii)  the  agreement  can  be  set  aside  under  s.  56(5)  because  the  removal  of  barriers 

to  religious  remarriage  was  a  consideration  in  the  making  of  the  agreement. 

The  setting  aside  of  agreements  because  of  unconscionability  or  non-disclosure  will  be 
examined  in  the  next  section  of  the  materials. 

(b)  agreements  dealing  with  children 

Under  both  the  F.L.A.  and  the  Divorce  Act,  a  discretion  to  make  orders  other  than  as 
provided  for  in  a  domestic  contract  clearly  exists  with  respect  to  all  matters  relating  to 
children  (custody,  access  and  support). 

With  respect  to  custody  and  access,  s.  56(1)  of  the  F.L.A.  provides: 

56(1)  Contracts  subject  to  best  interests  of  child.  In  the  determination  of  a  matter 
respecting  the  support,  education,  moral  training,  or  custody  of  or  access  to  a  child,  the 
court  may  disregard  any  provision  of  a  domestic  contract  pertaining  to  the  matter  where, 
in  the  opinion  of  the  court,  to  do  so  is  in  the  best  interests  of  the  child. 

Courts  have  interpreted  the  Divorce  Act  in  a  similar  manner. 

The  judicial  treatment  of  contracts  dealing  with  child  support  has  been  dealt  with  in 
Chapter  VII,  Child  Support  (above). 

(c)  spousal  support  agreements 

Under  the  F.L.A.  s.  33(4)  limits  the  effect  of  spousal  support  agreements,  giving  courts, 
inter  alia ,  the  power  to  set  aside  spousal  support  agreements  that  result  in 
“unconscionable  circumstances”: 

33(4)  Setting  aside  domestic  contract.  The  court  may  set  aside  a  provision  for  support 
or  a  waiver  of  the  right  to  support  in  a  domestic  contract  or  paternity  agreement  and  may 
determine  and  order  support  in  an  application  under  subsection  (1)  although  the  contract 
or  agreement  contains  an  express  provision  excluding  application  of  this  section, 
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(a)  if  the  provision  for  support  or  the  waiver  of  the  right  to  support  results  in 
unconscionable  circumstances; 

(b)  if  the  provision  for  support  is  in  favour  of  or  the  waiver  is  by  or  on  behalf  of  a 
dependant  who  qualifies  for  an  allowance  for  support  out  of  public  money;  or 

(c)  if  there  is  default  in  the  payment  of  support  under  the  contract  or  agreement  at 
the  time  the  application  is  made. 

Cases  under  the  1985  Divorce  Act  involving  separation  agreements  and  spousal 
support  are  governed  by  shifting  principles  articulated  by  the  Supreme  Court  of  Canada, 
as  illustrated  in  the  materials  which  follow.  Initially  the  Supreme  Court  of  Canada’s  1987 
Pelech  trilogy  (found  above  in  Part  VII  of  the  materials  dealing  with  spousal  support) 
applied,  which  precluded  courts  from  setting  aside  contracts  on  broad  fairness  grounds, 
and  restricted  courts  to  a  stringent  test  of  variation  in  cases  involving  final  settlements: 
courts  were  only  allowed  to  override  the  agreement  if  they  found  a  radical  unforeseen 
change  of  circumstances  causally  connected  to  the  marriage.  The  trilogy  cases  were 
subject  to  much  criticism,  in  part  because  of  an  excessive  emphasis  on  finality  which 
removed  the  necessary  element  of  flexibility  in  dealing  with  on-going  support  obligations, 
but  even  more  so  because  of  the  undue  emphasis  placed  on  the  value  of  achieving 
spousal  self-sufficiency  after  divorce.  The  applicability  of  the  Pelech  trilogy,  which  had 
been  decided  under  the  1968  Divorce  Act ,  to  the  new  statutory  context  of  the  1985 
Divorce  Act,  was  questioned,  particularly  after  the  Supreme  Court  of  Canada’s  Moge 
decision  in  1992.  The  issue  of  whether  the  values  endorsed  by  the  S.C.C.  in  Moge  v. 
Moge  would  result  in  a  softening  of  the  Pelech  rules  for  contractual  cases  remained 
unclear  for  over  a  decade,  however. 

In  the  first  contract  case  which  reached  the  S.C.C.  after  Moge,  Masters  v.  Masters, 
(1994),  4  R.F.L.  (4th)  1,  the  Court  essentially  avoided  the  issue.  In  the  second  case, 
G.(L.)  v.B.(G.),  [1995]  3  S.C.R.  370;  15  R.F.L.  (4th)  201,  only  L’Heureux-Dube  J.,  writing 
for  a  minority  of  the  Court  was  willing  to  address  the  issue,  ruling  that  under  the  1985 
Divorce  Act  the  causal  connection  test  from  the  Pelech  trilogy  was  not  applicable  and 
that  an  agreement  was  only  one  factor  to  be  considered  by  a  court  in  awarding  spousal 
support.  In  the  absence  of  clear  guidance  from  the  Supreme  Court  of  Canada,  some 
lower  courts  began,  in  various  ways  to  depart  from  the  stringency  of  the  Pelech  test. 
Some  followed  L’Heureux-Dube  J.’s  minority  reasons  in  G.(L.)  v.  B.  (G.)  and  began  to 
apply  a  “fairness”  test.  Some  as  in  Santosuosso  v.  Santosuosso  (1997),  27  R.F.L.  (4th) 
234  (Ont.  Div.  Ct.)  began  to  soften  the  forseeability  requirements  under  the  trilogy’s 
causal  connection  test.  Adopting  a  subjective  approach  to  foreseeability  (i.e. ,  was  the 
change  “unforeseen"  rather  than  “unforeseeable”)  they  were  willing  to  find  that  when 
contracts  releasing  or  time-limiting  support  were  premised  on  the  expectation  that  the 
former  wife  would  become  self-sufficient,  the  failure  to  become  self-sufficient  was 
“unforeseen”  and  would  constitute  a  radical  change  in  circumstances.  The  law  remained 
in  a  state  of  confusion  until  the  Miglin  decision  of  the  Supreme  Court  of  Canada  in  2003. 


Miglin  v.  Miglin 

[2003]  1  S.C.R.  303,  34  R.F.L.(5th)  255 

BASTARACHE  AND  ARBOUR  JJ.  (McLachlin  C.J.  and  Gonthier,  Iacobucci,  Major  and  Binnie 
JJ.  concurring): 

I.  Introduction 

1  This  appeal  concerns  the  proper  approach  to  determining  an  application  for  spousal  support 
pursuant  to  s.  15.2(1)  of  the  Divorce  Act ,  R.S.C.  1985,  c.  3  (2nd  Supp.)  (“1985  Act”),  where  the 
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well  increase,  and  the  court  retains  the  jurisdiction  to  intervene  if,  at  some  later  date,  it  becomes 
clear  that  Ms.  Miglin  is  not  making  a  serious  effort  to  move  towards  self-sufficiency.  ... 

Appeal  allowed 


Note:  Hartshorne  v.  Hartshorne;  Rick  v.  Brandsema 

In  Hartshorne  v.  Hartshorne ,  [2004]  1  S.C.R  550,  47  R.F.L.  (5th)  5,  the  Supreme  Court 
of  Canada  considered  the  standard  for  judicial  intervention  with  the  provisions  of 
marriage  contracts  dealing  with  property  division  in  the  context  of  the  former  B.C.  Family 
Relations  Act  and  used  the  ideas  it  had  articulated  in  Miglin  to  structure  that  discretion. 
Section  65(1)  of  that  Act  (now  repealed)  permitted  courts  to  reapportion  property 
between  the  spouses  if  the  division  of  property  they  agreed  to  in  a  marriage  contract 
would  be  "unfair”  having  regard  to  a  list  of  factors.  These  included:  the  duration  of  the 
marriage,  the  date  the  property  was  acquired,  and  the  needs  of  the  spouses  to  become 
or  remain  economically  self-sufficient.  Unlike  other  provinces  which  limited  the  property 
that  is  subject  to  division  largely  to  property  acquired  during  the  marriage,  British 
Columbia’s  Family  Relations  Act  included  property  owned  before  marriage  in  its 
matrimonial  property  scheme,  if  that  property  had  become  a  family  asset. 

At  the  time  they  signed  the  agreement,  the  Hartshornes  had  been  cohabiting  for  three 
and  a  half  years  and  had  a  20  month  old  child.  Mrs.  Hartshorne  had  left  her  law  practice 
shortly  before  the  child’s  birth  and  had  subsequently  remained  out  of  the  work  force  as  a 
full  time  caregiver.  On  the  day  of  their  wedding,  the  Hartshornes,  both  of  whom  were 
lawyers,  signed  a  marriage  contract  in  which  they  agreed  to  keep  their  property 
separate,  except  that  Mrs.  Hartshorne  would  be  entitled  to  a  joint  interest  in  a  car  and 
the  contents  of  the  matrimonial  home  and  a  3%  interest  in  the  matrimonial  home  for 
each  year  of  marriage,  to  a  maximum  of  49%.  The  contract  was  signed  at  Mr. 
Hartshorne’s  insistence.  Mr.  Hartshorne  had  divided  his  property  when  he  divorced  his 
first  wife  and  did  not  want  to  have  to  divide  his  assets  again  in  the  event  his  second 
marriage  broke  down.  At  the  time  of  the  marriage,  Mr.  Hartshorne  had  assets  worth  $1.6 
million.  Mrs.  Hartshorne  entered  into  the  marriage  in  debt.  Mrs.  Hartshorne  did  not  want 
to  sign  the  agreement  and  was  crying  when  she  signed  it.  She  had  also  received  legal 
advice  recommending  that  she  not  sign  the  contract  on  the  basis  that  it  was  “grossly 
unfair.”  In  response  to  her  lawyers  advice,  Mrs.  Hartshorne  did  succeed,  however  in 
making  a  few  changes  to  the  agreement,  including  the  insertion  of  a  clause  preserving 
her  right  to  spousal  support. 

Mrs.  Hartshorne  remained  out  of  the  work  force  for  the  duration  of  her  9  year  marriage 
to  Mr.  Hartshorne,  during  which  the  parties  had  a  second  child.  During  the  marriage,  Mr. 
Hartshorne  gave  Mrs.  Hartshorne  a  monthly  allowance  and  use  of  some  credit  cards  for 
household  expenses.  He  did  not  set  up  joint  accounts  of  any  value  or  put  property  in  her 
name.  Upon  the  breakdown  of  the  marriage,  Mrs.  Hartshorne  brought  a  claim  for 
spousal  support  and  child  support.  She  also  sought  to  “override”  the  marriage  contract 
on  the  basis  of  the  contract  law  doctrines  of  duress,  coercion  and  undue  influence  and 
on  the  basis  that  it  was  unfair  according  to  s.  65  of  the  Family  Relations  Act.  Under  the 
terms  of  the  contract,  Mrs.  Hartshorne  was  entitled  to  a  27%  interest  in  the  matrimonial 
home,  which  amounted  to  $280,000.  This  represented  only  20%  of  the  family  assets, 
worth  approximately  $1.4  million. 

At  trial,  the  court  rejected  Mrs.  Hartshorne’s  unconscionability  claims  but  found  the 
contract  to  be  unfair  because  it  failed  to  compensate  her  for  the  financial  sacrifices  she 
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had  made  by  giving  up  her  career  and  because  it  failed  to  promote  her  economic  self- 
sufficiency.  The  Court  of  Appeal  upheld  the  trial  judge’s  finding  of  unfairness.  In  a  6-3 
decision,  the  Supreme  Court  of  Canada  disagreed  and  held  that  the  contract  was  fair. 

The  majority  judgment  of  Bastarche  J.  begins  with  a  discussion  of  the  degree  of 
deference  to  be  accorded  to  marriage  contracts  as  compared  to  separation  agreements: 

38  Marital  cases  must  reconcile  respect  for  the  parties'  intent,  on  the  one  hand,  and 
the  assurance  of  an  equitable  result,  on  the  other.  The  parties  here  adopted  opposite 
views  as  to  the  degree  of  deference  to  be  afforded  marriage  agreements;  the  appellant 
submitted  that  more  and  the  respondent  submitted  that  less  deference  should  be  paid  to 
marriage  agreements  than  to  separation  agreements. 

39  This  Court  has  not  established,  and  in  my  opinion  should  not  establish,  a  "hard  and 
fast”  rule  regarding  the  deference  to  be  afforded  to  marriage  agreements  as  compared  to 
separation  agreements.  In  some  cases,  marriage  agreements  ought  to  be  accorded  a 
greater  degree  of  deference  than  separation  agreements.  Marriage  agreements  define 
the  parties'  expectations  from  the  outset,  usually  before  any  rights  are  vested  and  before 
any  entitlement  arises.  Often,  perhaps  most  often,  a  desire  to  protect  pre-acquired  assets 
or  an  anticipated  inheritance  for  children  of  a  previous  marriage  will  be  the  impetus  for 
such  an  agreement.  Separation  agreements,  by  contrast,  purport  to  deal  with  existing  or 
vested  rights  and  obligations,  with  the  aggrieved  party  claiming  he  or  she  had  given  up 
something  to  which  he  or  she  was  already  entitled  with  an  unfair  result.  In  other  cases, 
however,  marriage  agreements  may  be  accorded  less  deference  than  separation 
agreements.  The  reason  for  this  is  that  marriage  agreements  are  anticipatory  and  may 
not  fairly  take  into  account  the  financial  means,  needs  or  other  circumstances  of  the 
parties  at  the  time  of  marriage  breakdown.  See  M.  Shaffer  and  D.  S.  Melamed, 
“Separation  Agreements  Post -Moge,  Willick  and  L.G.  v.  G.B.:  A  New  Trilogy?”  (1999),  16 
Can.  J.  Fam.  L.  51,  at  pp.  67-68;  Payne  on  Divorce  (4th  ed.  1996),  at  pp.  307-8. 

Bastarache  J.  then  went  on  to  deal  with  the  relevance  of  Miglin ,  which  dealt  specifically 
with  the  weight  to  be  accorded  to  separation  agreements  in  applications  for  spousal 
support  under  the  Divorce  Act 

42  The  appellant  seeks  to  rely  on  Miglin,  supra,  suggesting  that  the  same  process  be 
followed  in  assessing  the  fairness  of  marriage  agreements  under  the  FRA.  I  agree  that 
Miglin  is  helpful  for  its  general  propositions  that  “a  court  should  be  loathe  to  interfere  with 
a  pre-existing  agreement  unless  it  is  convinced  that  the  agreement  does  not  comply 
substantially  with  the  overall  objectives”  of  the  Act  in  question  (para.  46),  and  that  ”[t]he 
court  must  not  view  spousal  support  arrangements  in  a  vacuum,  ...  it  must  look  at  the 
agreement  or  arrangement  in  its  totality,  bearing  in  mind  that  all  aspects  of  the  agreement 
are  inextricably  linked  and  that  the  parties  have  a  large  discretion  in  establishing  priorities 
and  goals  for  themselves"  (para.  84).  However,  in  my  opinion,  adopting  Miglin  without 
qualification  would  distort  the  analytical  structure  already  provided  in  the  British  Columbia 
legislation. 

Building  on  Miglin,  Bastarache  J.  set  out  a  high  threshold  for  unfairness  under  s.  65(1) 
of  the  F.R.A.  which  put  significant  weight  on  the  parties’  intentions  when  they  signed  the 
contract.  According  to  Bastarache  J.,  contracts  will  not  be  unfair  where  at  the  time  of  the 
contract’s  execution,  the  parties  understood  the  impact  of  their  choices  and  accurately 
anticipated  their  circumstances  at  the  time  the  contract  would  be  enforced.  If  the  parties 
lives  unfolded  as  they  predicted,  their  contract  would  not  be  unfair.  Intervention  with 
property  agreements  in  marriage  contracts  would  only  be  warranted,  on  grounds  of 
fairness,  where  the  circumstances  at  separation  were  fundamentally  different  from  what 
the  parties  had  anticipated,  and  thus  it  could  not  be  said  that  the  parties  had  truly 
considered  the  impact  of  their  choices.  Bastarche  J.  thus  rejected  the  approach  adopted 
by  the  courts  below,  which  would  have  assessed  the  “fairness”  of  an  agreement  under 
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s.  65(1)  in  light  of  what  a  spouse  would  have  received  absent  an  agreement, 
emphasizing  instead,  as  in  Miglin,  the  value  of  “choice”. 

On  the  facts,  the  Hartshornes  understood  what  they  were  signing  and  lived  out  their 
intention  to  be  separate  as  to  property.  As  their  lives  had  unfolded  precisely  as  they  had 
predicted,  their  circumstances  at  marriage  breakdown  were  within  their  contemplation 
when  they  executed  the  contract.  Bastarache  J.  also  held  that  in  assessing  fairness,  the 
contract  had  to  be  examined  in  light  of  entitlements  to  spousal  and  child  support.  As  any 
economic  disadvantage  Mrs.  Hartshorne  suffered  could  be  dealt  with  through  an  order 
for  spousal  support,  the  contract  did  not  leave  Mrs.  Hartshorne  bearing  the  economic 
consequences  of  the  marriage.  [Note:  Mrs.  Hartshorne  did  ultimately,  after  extensive 
further  litigation,  receive  generous  support;  in  Harthshorne  v.  Hartshorne  2010  BCCA 
327  the  BCCA  upheld  the  trial  judge’s  order  for  retroactive  spousal  support  at  the  high 
end  of  the  SSAG  range  for  the  10  year  period  commencing  in  2000.  The  award  was 
converted  into  a  lump  sum  of  $350,000.] 

Note  that  there  is  no  equivalent  power  to  “vary”  unfair  property  agreements  in  Ontario, 
the  fairness  of  which  can  only  be  challenged  on  the  more  limited  grounds  provided  in  s. 
56(4)  of  the  F.L.A.,  including  common  law  doctrines  such  as  unconscionability,  a  failure 
to  provide  disclosure  (s.  56(4)(a))  and  a  failure  to  understand  the  nature  or 
consequences  of  the  contract  (s.  56(4)(b)).  These  grounds  will  be  discussed  below. 

Miglin  was  further  considered  by  the  Supreme  Court  of  Canada  in  its  February  2009 
decision  in  Rick  v.  Brandsema ,  [2009]  1  S.C.R.  295,  2009  SCC10,  62  R.F.L.  (6^)  239, 
which  is  reproduced  below  in  the  section  of  these  materials  dealing  with  setting  aside 
agreements  on  the  grounds  of  unconscionabilty.  In  Rick  the  Court  drew  on  ideas  from 
the  Miglin  stage  one  analysis  to  shape  the  common  law  of  unconscionability,  imposing 
a  duty  of  full  and  honest  disclosure  in  the  negotiation  of  separation  agreements  (similar 
to  the  duty  imposed  in  Ontario  by  legislation — i.e.  in  s.  56(4)  of  the  FLA.)  On  the  facts  of 
Rick,  the  husband’s  failure  to  satisfy  this  duty,  combined  with  the  fact  of  the  wife’s 
mental  instability,  resulted  in  a  finding  of  unconscionability  and  hence  invalidity. 

Before  we  look  at  this  extended  application  of  Miglin  to  the  evolving  doctrine  of 
unconscionability,  the  next  reading  provides  some  detail  on  how  Miglin  has  been  applied 
in  the  context  in  which  the  case  was  generated — determining  the  effect  of  agreements 
in  applications  for  spousal  support  under  the  Divorce  Act. 


Caro!  Rogerson,  “Spousal  Suport  Agreements  and  The  Legacy  of  Miglin” 

(2012)  31  Can.  Fam.L.Q.13  (footnotes  included  selectively) 


1.  Introduction 

It  has  now  almost  nie  years  since  the  Supreme  Court  of  Canada  released  its  decision  in  Miglin  v. 
Miglin  putting  in  place  a  new  framework  for  dealing  with  the  effect  of  prior  agreements  on 
determinations  of  spousal  support  under  the  Divorce  Act.  Family  lawyers  and  judges  have  now 
accustomed  themselves  to  using  its  cumbersome,  multi-part  test,  each  stage  of  which  involves  the 
balancing  of  many  factors.  The  so-called  Miglin  test  for  overriding  spousal  support  agreements  is 
notoriously  difficult  to  summarize.  Even  seven  years  later,  no  convenient,  short-form  summary 
has  emerged  and  judges,  at  loss  for  how  to  put  the  test  in  their  own  words,  typically  resort  to 
extensive  quotations  from  the  original  judgment.  Assuming  familiarity  with  the  test,  I  will  spare 
my  readers  those  quotations  and  simply  provide  my  own  shorthand  summary  of  the  stages  in  a 
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separation  decrease  in  the  value  of  property  can  be  the  basis  for  a  claim  of  unconscionability 
under  s.  5(6)  and  instead  simply  concluded  that,  on  the  facts  of  the  case,  the  trial  judge  made  no 
error  in  concluding  that  s.  5(6)(h)  was  not  engaged.  Recall  that  in  Serra  v.  Serra,  2009  ONCA 
105,  61  R.F.L.  (6th)  1,  found  above  in  the  section  of  the  materials  dealing  with  matrimonial 
property,  the  Court  did  subsequently  address  this  issue  and  found  that  a  market-driven  post¬ 
separation  decrease  in  the  value  of  assets  may  be  considered  under  s.  5(6).  The  Court  of  Appeal 
also  found  no  error  in  the  trial’s  judge’s  determination  of  the  husband’s  income  and  her 
assessment  of  child  and  spousal  support.] 

Appeal  dismissed. 


The  law  of  contract,  even  apart  from  a  special  statutory  rule  such  as  s.  56(4)(a)  of  the  F.L.A.,  may 
also  be  developing  in  a  direction  that  would  impose  a  duty  of  full  disclosure  in  the  domestic 
context:  see  the  recent  Supreme  Court  of  Canada  decision  in  Rick  v.  Brandsema,  extracted 
below. 


(b)  The  Law  of  Contract:  Unconscionability 


There  is  a  great  deal  of  variation  in  the  case  law  on  what  factors  will  justify  setting  aside 
a  domestic  contract  on  the  grounds  of  unconscionability.  A  bad  agreement  in  itself  is  not 
enough,  there  must  also  have  been  a  serious  inequality  of  bargaining  power.  Deliberate 
and  fraudulent  representations  by  one  spouse  or  immediate  threats  of  violence, 
particularly  if  coupled  with  the  absence  of  independent  legal  advice,  will  typically  lead  to 
finding  of  unconscionability,  as  will  evidence  that  mental  illness  impaired  the  decision¬ 
making  capacity  of  the  vulnerable  party.  Beyond  this  "core"  of  clear  cases,  courts  vary  in 
their  response  to  the  effect  of  numerous  other  factors  that  lead  spouses  to  sign  unwise 
agreements  at  the  point  of  marriage  breakdown:  a  history  of  marital  violence  but  no 
immediate  threats  at  the  time  of  signing;  threats  to  deny  custody  or  access;  guilt;  the 
stress  associated  with  marriage  breakdown;  a  desire  to  resolve  the  issues  quickly.  In  the 
case  of  marriage  contracts,  will  the  presentation  of  a  contract  on  the  eve  of  the  wedding 
constitute  duress  or  unconscionability?  The  following  cases  explore  some  of  these 
issues.  The  last  case,  the  recent  decision  of  the  Supreme  Court  of  Canada  in  Rick  v. 
Brandsema,  shows  the  influence  of  Miglin  on  the  evolution  of  the  law  of  contract  in  the 
context  of  spousal  agreements. 


Rosen  v.  Rosen 

(1994),  3  R.F.L.  (4th)  270  (Ont.  C.A.) 

GRANGE  J.A.  (LACOURCIERE  and  CARTHY  JJ.A.  concurring): — This  appeal  is  brought  by 
the  husband  from  a  judgment  setting  aside  the  separation  agreement  between  the  parties  and 
imposing  an  equalization  payment  upon  the  husband  considerably  in  excess  of  the  benefits 
provided  in  the  agreement  [unreported  (December  4,  1992),  Doc.  70447/9 IQ,  Conant  J.  (Ont. 
Gen.  Div.),  [1993]  W.D.F.L.  105].  There  were  many  other  issues  in  the  litigation  but  all  except 
the  agreement  and  the  equalization  payment  were  resolved  before  or  at  trial  and  were  not  the 
subject  of  dispute  before  us. 

The  parties  were  married  in  November  of  1981.  There  was  a  twenty-two-year-age 
differential,  the  wife  being  then  thirty-two,  and  the  husband,  fifty-four.  There  was  an  even  more 
pronounced  financial  difference,  the  husband  having  assets  worth  more  than  one  million  dollars 
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regard  to  legislatively  imposed  rights  and  obligations.  A  party  to  a  marital  contract 
cannot  intentionally  or  unintentionally  take  advantage  of  the  situation  to  secure  an 
improvident  agreement.  The  parties,  however,  are  not  in  a  strict  fiduciary  relationship, 
requiring  them  to  put  self-interest  aside  in  favour  of  protecting  the  rights  of  their  former 
spouse. 

(7)  When  considering  unconscionability,  the  court  should  not  intervene  unless  the 
applicant  has  met  the  onus  of  proving  that  the  settlement  reached  falls  outside  the 
parameters  of  the  “generous  ambit  within  which  reasonable  disagreement  is  possible”. 
The  court  must  consider  the  facts  and  circumstances  of  the  parties  at  the  time  of  the 
agreement,  and  the  applicable  law  in  force  at  the  time  the  agreement  was  made.  All 
aspects  of  the  settlement  should  be  considered,  including  division  of  property  and 
support.  The  court  should  intervene  only  in  clear  cases  of  objective  unfairness  or 
improvidence  determined  at  the  time  the  agreement  was  reached... 

(8)  The  court  should  not  tinker  with  agreements  that  fall  within  the  generous  ambit  of 
what  is  objectively  fair  in  the  circumstances. 


Note:  D'Andrade  v.  Schrage ,  2011  CarswellOnt  1292  (Ont.  S.C.J.) 

(This  note  is  taken  from  Philip  Epstein,  Family  Law  Newsletter,  May  24,  201 1  available  on 
Westlaw  Canada) 

This  case  raises,  for  the  first  time,  we  think,  the  issue  of  whether  a  marriage  contract  should  be 
set  aside  because  unbeknownst  to  the  husband  on  the  day  that  the  wife  signed  the  contract,  she 
was  having  an  affair  and  was  contemplating  separation.  The  parties  had  signed  a  series  of 
marriage  contracts  but  shortly  after  the  last  one  was  signed,  the  husband  precipitated  the 
separation  when  he  discovered  that  his  wife  was  having  an  affair.  There  was  no  dispute  that  the 
affair  was  ongoing  at  the  time  that  the  wife  signed  the  marriage  contract  and,  at  the  same  time, 
she  was  thinking  of  separating.  The  husband  argued  that  the  contract  should  be  set  aside  because 
marriage  contracts  are  contracts  of  uberrima  fides.  That  is,  contracts  of  utmost  good  faith.  This 
takes  Justice  Sachs,  an  experienced  family  court  judge  of  the  Ontario  Superior  Court  to  section 
56(4)  of  the  Family  Law  Act.  Although  section  56(4)  is  usually  relied  upon  when  there  has  been 
inadequate  or  incomplete  financial  disclosure,  paragraph  56(4)(c)  permits  the  court  to  set  aside  a 
domestic  contract  in  accordance  with  the  law  of  contract. 

There  can  be  no  dispute  that,  under  the  law  of  contract,  marriage  contracts  require  utmost  good 
faith.  See  Saul  v.  Himel,  9  R.F.L.  (4th)  419  (Ont.  Gen.  Div.).  Since  utmost  good  faith  means 
absolute  and  perfect  candor,  openness  or  honesty,  it  seems  logical  for  the  husband  to  argue  that 
he  might  not  have  conferred  any  benefits  under  the  contract  if  he  had  known  that  his  wife  was 
having  an  affair  and  was  contemplating  leaving  him.  I  would  have  thought  that  the  wife,  having 
engaged  in  concealing  those  facts  was  not  acting  in  abundant  good  faith  and  not  being  perfectly 
open  and  honest. 

Although  Justice  Sachs  reviewed  Saul  v.  Himel,  it  is  a  very  different  case.  In  that  case,  the 
husband  sued  the  wife  claiming  damages  for  fraudulent  misrepresentation  when  he  discovered 
one  of  the  children  that  he  was  supporting  was  not  his.  Justice  Greer  in  that  case  found  that  there 
was  no  obligation  on  any  spouse  to  tell  the  other  spouse  if  they  are  having  an  affair.  In  D.  (D.R.) 
v.  G.  (S.E.),  14  R.F.L.  (5th)  279  (Ont.  S.C.J. ),  Granger  J.  found  that  a  wife  owed  no  duty  to  a 
husband  to  tell  him  that  he  might  not  be  the  father  of  the  child.  See  also  Patrick  v.  Patrick,  2002 
CarswellOnt  593  (Ont.  S.C.J.). 

Justice  Sachs  proceeded  to  analyze  this  case,  primarily  over  the  issue  of  the  wife's  intention  to 


